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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2·667 
GALLIHE·R. AND HUGUELY, INCORPORATED, .Appel-
lant, 
versus 
E. S-. FRAHER, INDIVIDUALLY AND AS GUAR,DIAN 
OF EMMA: BROWN :FRAHER, ED:W ARD · S. 
FRAHER, JR., BETTY WRIGHT FRAHER, OTHO 
CLEMENT WRIGHT FRAHER, INFANTS; JAMES 
D. BROWN; BESSYE FIELD BROWN; GEORGE 
FIELD BROWN; EMMA WRIGHT BROWN; MARY 
DOUISE BROWN; NICHOLAS JARRlETT BROWN; 
LUCY BROWiN PARSONS; THO:S. WESLEY PAR-
REN GRAHAM; l\fiNNIE BROWN RHODES; WIL-
LIAM EDWARD RHODES; AND EMMA BROWN 
FRAHER, EDWARD S. FRAHER, JR., BETTY 
WRIGHT FRAHER, AND O'f(HO CLEMENT 
WRIGHT FRAHER, INFANTS UNDER THE AGE 
OF 14 YEARS, Appellees. 
PETITION FOR APPEAL A.ND SUPERSEDE.AS. 
To the Honorable the Chief Justice and J11,stices of the S.zt .. 
preme Oourt of Appeals of Virginia: 
The petitioner, Galliher and Huguely, Incorporated, re-
spectfully shows that it is aggrieved by a nnal 4ecree en-
_,J(, 
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tered on the 6th day of May, 19'42, by the Circuit Court of 
Green~ville County against: the petitioner and in favor of 
E. S. Fraher and others in that proceeding pending 
2* therein. *-g~de:,; the short s.tyle of e. .. S. Frq,her, et als., v .. 
Emma Brown Frah.er., et als. The petitioneF is advised 
that errors to its prejudice have been committed that war-
rant and call for a revi,ew a;ncl :i;eve1;sal of said final decree 
and that the case shown by the transcript of the record and 
original exhibits in the cou.rt b~l_ow, tendered herewith, re-
quire the entry by this Court of a final decree in accordance 
with the prayers of the .petitjon~i; 's cross-bill :filed in said 
proceedings. ·wherefore, the petitioner prays that an ap-
peal and sitpersedeas may b.e. granted from said final decree 
and that it may have such other relief as to this Court shall 
se.em ]>r0iper on the r~cord. in thts ~~se fw t1P.e FeBis.O~$ b.~reip.-
after stated. 
THE. CASE.- STATED. 
The ~ase pres~nt~ a single,_ cle&li issu.~i~ the pm'ChBi,s~:r 
of sta)lcili;i.g timber ~ntitl~d tQ an. a;"bateni.ent. Qf· th.~ purchase 
price for· a ~hortage iil q1;1antity ll.;rising· out Qf Bi rotJ.tual 
miet~e as t_o a mate:rial {~et e;xisting a.t. the thn~ of sale 7 
'Xl\t~ learned Ch~ncelloo: below ai;i~weted that question in 
th~ ]),egati:ve. W ~ respectfully submit, on th~ ~on.trarJ, that 
the facts here involved and the. law applica_ble. theret_o in-
evit_ably require an Btffirniati:ve answer. 
3* •,The Fa<tts Leadri.ng Up to. ~lie· 0-ontra.qt- Q,f Sale~ 
I~ 193:7, some t4:ree years priQ~· to the. tra1;1saction here 
u.nde,r examination, Mr._ E. S. Fr~eir,, a l·etail fuel d~al~r of 
Blackstone, Va., was requested by hi,$ mothe:i:~in-law and her 
relatives, owners o-f a tract of land in Greensville. County 
known as the J as. D. Bi:own prQp.,rr:ty, to take charge · of 
and sell the standing timber on that tract of land ( Tran-
script of the Record, pp. 472.-3, 25:-6). Bef01:~ \lJjlder~aldng 
to in.terest prospective buyers, Fraher very properly thought 
it necessary to establish. h_Qw. m1J.-ch land there was in the 
tract, what its boundaries were, and how much timber there 
was· on it (Tr., p. 510} .. 
For the purpose of ~S:t~b1~s~g- tb.e. cu;r:eq,g,e- · a.µ_d tlie 
b(Jundaries, Fraher employed the county surveyor of Greens-
vUle .C.Qu.nfy,. James 0 .. new, who. ~de a S,l.\FVey and ])lat 
0£ th~ Ji>XOipe,rty OJil April 13.-.l(),, 19;37. 'rbat $Urvey sh~we<:l. 
the property to contain 423 acres within the boundaries in-
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clicaied by course and distance thereon (Tr., pp. 510, 474, 
Exhibits 2 and 2 a). Fraher went over the property with 
the surveyor at the time and convened in his presence the 
adjoining property owners in order to establish the lines 
definitely and without question (Tr., pp. 474-480). 
Fraher was disappointed by Field's report as to the 
quantity of land, believing that there were more t~an 423 
. acres (Tr., pp. 514, 381). Because of that belief and 
4* before he *undertook to sell the timber, Fraher "hijcl 
the survey checked'' by another surveyor ( Tr., pp. 480, 
381). This checking was not done by another survey but 
by running '' some lines across'' and '' by just guessing this 
line of the creek". By this method the second surveyor re-
ported that the Field survey was probably '' reasonably 
right" (Tr., pp. 381, 388). At a later time tbis same sur-
veyor, Hawthorne, made a partial resurvey for another in-
terested purchaser at Fraher 's request '' to check it out lati-
tude and departure for llim and also the acreage" but the 
final computation of acreage by him was never completed 
according to his testimony (Tr., p. 382). Ti1e partial check 
seemed to satisfy the parties and the timber was then cruised 
by that prospect who thereafter died (Tr., p. 382). 
As result of all the foregoing Fraher was fully satisfied 
about the acreage and accepted the quantity as 423 ac.res 
(Tr., pp. 508, 4HO, 388). 
For the purpose of determining the quantity of timber 
on the 423 acres, Fraher employed Henry Barrow, a pre-
i:mmably competent timber estima.tor of Blackstone, who went 
over the ground and reported that the tract contained about 
2,900,000 or, as interpreted by Fraher, approximately 3 mil-
lion feet of merchantable timber (Tr., pp. 509, 27, 481). 
Thus furnished with information which he accepted as 
reasonably accurate, Fraher testified that he thought he 
5• ha.d for sale, •an<.l set out to obtain a purchaser for the 
merchantable timber on a 423 acre tract of land, be . 
lieved by him to contain about 3 million feet (Tr., p. 510). 
On that information he undertook to fix the price of $20,000 
and showed the timber during· the next few years to a great 
many prospective buyer~ (Tr., pp. 481-3, .511-514, 27-8) .. 
In the spring of 1939, Fraher sold au option on the tim-
ber to .J. H. Hardaway, of Blackstone. Hur,daw.ay under-
took to interest T. ,,r. Lipscomb, Manag.er of the petitioner's 
plant at Stony Creek, Virginia, in the timber .and took Lips-
comb through it. The petitioner was not interested .at that 
time and no sale resulted (Tr., pp. 483, 23.2). After the 
Hardaway option expired, Fraher c,ontinued to follow up ,the 
--~-~ 
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~ .. 
contact thus established with the petitioner through Lips-
comb. In July of 1939, Lipscomb indicated that he would 
like to go over the timber again and an appointment was 
made to do so ( rr;r., pp. 485, 245). . 
On July ·20, 1939·, Lipscomb, Manager of the petitioner's 
plant, at Stony Creek, S. S. Robinson, the petitioner's tim-
ber estimator, and E. J. (Kelly) Williams, a contract saw 
mill operator, met with Fraher· and were shown the property 
by him (Tr., pp. 485, 245·, 233, 217, 275). Fraher brought 
with him a tracing· of the Field plat which showed all of the 
essential details contained thereon, including the computed 
acreage of 423 acres, the line and corner trees, the courses 
and distances and the identification of it as a survey of 
6* the ·~Jas. D. Brown property by the county surveyor, 
J. C. Field ·(Tr., pp. 521-523, 250, 233·, 276-7, 228~9, 217). 
This map w2~s used by the representatives of the petitioner, 
with Fraper's consent and approval, in making their inspec-
tion and estimate of the timber and was relied on by them 
(Tr., pp. 235-6, 221-2, 258, 249-252·, 275-7, 521-524,. 528). 
Fraher also represented verbally that the acreage was 423 
acres and that he had caused the accuracy of the Field's sur-
vey as to acreage to be checked in order to: be sure of it (Tr., 
pp. 524, 276-7, 235, 251, 221-2). Fraher had also used the 
tracing· of the Field plat and represented the ac.reage as 423 
acres to at least two other estimators for prospective pur-
chasers (Tr., pp. 269, 272,). In fact, Fraher used the trac-
ings of the Field plat generally '' for the purpose of showing 
the property to people" (Tr., p. 528). Hardaway, holder 
of the option from Fraher, referred to above, also had such 
a tracing of the Field plat when he showed the property to 
LipRcomb in the spring of 19391 (Tr., pp. 420-422). 
On direct examination, Fraher had said that, on July 20, 
1939, he had with him "just a hand dra.wing from Mr. Field's 
original map'' (Tr., p. 486). In his early cross examination, 
Fraher also undertook to say that this ''hand drawing" had 
nothing on it but the boundary; that '' there didn't anybody 
look at it; it was raining, a.nd we couldn't use it"; and that 
it stayed in his pocket and got wet '' all the way through his 
(your) clothes" ( Tr., p. 518) ~ Pressed further as to these 
matters, Fraher's memory first became uncertain (Ta:-~, 
7* pp. 519-520) *and then reluctantly disclosed the full use 
by the petitioner's representatives of the Field map and 
I1is own verbal representations and assurances to them about 
the acreage as shown above (Tr., pp. 521-524). 
Again Lipseomb sa.id that he wa.s not interested in the 
timber and no sale was then eonsummated (Tr., pp. 485.6, 
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'246). Lipscomb went back to see the timber again, however, 
in the fall of 1939 (Tr., PP·. 236, 246). · 
·The Importance of .Acreage as a Material Facf;.or in Esti-
mating Qu,antity of Tirnher. 
On July 20, 1939, Robinson, the petitioner's timber esti-
mator, came to the conclusion that "the Brown property in 
Greensville County-some 423 acres, appears to have 31.4 
·million feet good grade pine & about 2,000 cords pine pulp''. 
·nc so reported to the petitioner with the comment that the 
predominance of 4s and 6s in the cutting would impair the 
value of the stand accordingly (Tr., p. 221, Exhibit No. 7). 
At the same time Lipscomb, petitioner's plant manager at 
·stony Creek, estimated the stand and made his report to 
·the petitioner-''E. S. Fraher, Blackstone, Virginia. 423 
acres, 31.4 million feet near Purdy (20 miles) price $20,000. 
A mixture of fine timber and small timber. Just fair log-
ging" (Tr., p. 235, Exhibit No. 8). These two estimate8 
·formed the basis of petitioner's subsequent neg·otiations for 
the purchase of the timber and were relied upon in mak-
'8* ing that *purchase (Tr., pp. ·281-2). 
The usual and accepted method of cruising or estimat-
'in~ timber on sizeable tracts of land is well known to every-
one connected with the lumber industry .. Some six witnesses, 
·called both by the petitioner and by the appellees, testified 
concernine,· the method cu~tomarily used in such estimations. 
None of them disagreed on the basic. and essential· principle 
necessary to be followed-that is, to estimate the acreage 
::rootage per acre and multiply by the acreage, after first de-
ducting· any open la.nd (Tr., pp. 222-224, 234, 258, 267-8, 271, 
392, 405-6, 413~ 415, 419). All agreed tha.t knowledge of the 
acreage involved, however determined, was essential to an 
·accurate estimate and that an error in acreage necessarily 
produced an error in the estimated auantity of timber (Tr., 
pp. 225, 262-3, 267, 272, 400-401, 413-415). 
Perhaps the most succinct statement of the method was 
·that of the witness, M. G. Rainey: 
"I use the method of getting at the amount of acres in 
the tract of timber that has no timber on it, open land, and 
what we call brush land; deduct tl1at from tlie amount of 
land that we have as a whole, and figure what the piece of 
-timber will a:verage per acre, and multiply it by the acreage 
-that w.e ha:ve" .(Tr., p. 271). 
'\.1 
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It was ~~eed by Fraher that there were only four pieces: 
gf open land in the Brown tract and that any reasonable: 
person should have no difficulty in determining the. 
9* quantity *of open land with reasonable accuracy (Tr.,. 
pp. 494-5,. 528-9).. That this was an accurate fact ht 
itself is shown by the inconsequential differences between 
the actual survey of open land and the estimates of it by 
Robinson and Lipscomb, the petitioner's estimators. Robin~ 
son estimated 48 acres of open land (Tr., p. 222) ; Lipscomb,. 
45 acr,e~ (Tr., pp. 254, 263) ~ the actual survey showed 43 
acres (Tr., p .. 170) .. 
'rhe . evidence discloses five estimates as to the quantity: 
€>f timber on the 423 acre tract made by diff e:uent persons. 
at various times; Henry Barrow ts estimate made for E. S. 
Fraher in 1937., on which the price of $20,000 was fixed, oi 
2)900,000 feet (Tr., p .. 27); W. A. Young's estimate, made· 
for some other prospee.t, of 3,.100,000 feet (Tr., p. 269);. 
Robiuson 's and Lipscomb's estimates made for tli1s peti-
tioner in 1939t in reliance on whieh the timber was bought 
at 3,2.50,000 feet (Tr-., .. pp. 221, 235); and the estimate of G. I .. 
Vaughan, who tried for two years to sell it for Fraher, a.i 
3~ to 4 million feet {Tr., p. 24). This last estimate was re-
lied on by Fraher in his suit to clear_ title to this land (here)-
ina.iter to be- mentioned) to establish that $20,000 was better 
than a good price for the timber that was there (Tr., p. 24) .. 
Robinson's and Lipscomb's is about the average of all these .. 
It may also be: remarked that two years' growth on 2,900,000 
feet could readily increase the stand to nearly 3% million 
feet so that Barrow's, Robinson"s and Lipscomb"s estimates 
might well be approximately the same. 
10• ""The important thing to note about these estimates,. 
however, is .that they were -all made by the same method, 
in re}iance upon the Field plat and upon the ·erroneous as-
samption that the trac.t contained 423 acres. Th~y were also 
all in error bv reason of the shorta~;e i11 acreage in the same 
proportion as the estimates, themselves, :varied, as we shall 
presently show. 
It is a fact clearly established by tI1e evidence that acreag.e 
is a material factor in estimating quantity of timber, an 
error in whieh necessarily produces error i.n the estimate. 
The Contract of Sale. 
Lipscomb went back to see the timber on the Br.own tract 
a~ain in tlie 'fall of 1939 when tl1e leaves were off the trees 
(Tr., pp. 236, 246). In ,January of 1940 be saw Fraher 
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again. in Black.stone. and the. sale was concluded (Tr., pp. 
237-241; 247-8, 264, 487-9, 524-5). • • I 
The date of this meeting· is, variously fixed-by Fraher 
as the day after Jan. 5, 1940 (Tr., p. 487), and by Lipscomb 
as several days. before Jan. 15, 1940 (Tlr.,.p. 238). Whatr-
ever the exact date, which. is . unimportant, the agree~e11t 
for the · sale, of the tiniber th.en reached between Frah~r, 
11 * *acting· .for the owners, and Lipscomb, acting for the 
petitioner, was reduced to a. written ~emorandum there-
of on Fraher's. stationery and in Fraher's handwriting, 
which is the best evidence of the contract between them 
(Exhibit No. 91, Tr., pp. 239, 238-241, 533-4, 524). That agree-
ment was-
'' All timber on 423 acres, no restriction as to size, accord-
ing' to Mr. Field's survey. · 
'' 5 yrs. to remove 
''Right of way furnished. 
'' 20---2 Horse wagons outsider to be given. 
''15 days for deed 
''Cash 
"Price $20,000" (Tr.: p. 239). 
. ' 
On the back of Exhibit No. 9 is the contemporary memo·· 
randum from Lipscomb, manager of petitioner's plant at 
Stony Creek, to !fr. B. Hunter Barrow; the attorney 
12* selected $by the petitiqner to examine title to the tim-
ber which shows inter se that the timber had been 
"'.1)1i• 
~. 
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boug·ht '' on the basis deseribed on other side'' and quoted 
above (Tr., pp. 239-240). . 
There was no denial by Fraher that such was the bargain 
made. On the contrary,. though he avoided any reference to 
Exhibit No. 9 on direc.t examination, Fraher admitted on 
cross examination that Exhibit No. 9, correctly set forth the 
exaet agreement reached between the parties. 
· "Q. Mr. Fraher, I hand you 'Exhibit No. 9', and ask you 
to look at it and see if that is your handwriting? 
'' A. This is. 
"Q. On the front page is your handwriting in pep.cil; it 
begins, 'All timber on 423 acres, no restriction as to size, ac-
cording· to Mr. Field's survey.' That is your handwriting? 
''A. Yes. 
''Q. And that is the proposition which you made to 1\fr. 
Lipscomb and which he accepted Y 
''A. That was my price, and he requested all these other 
things. 
"Q. And that is the bargain you made? 
'' A. Yes. 
''Q. And that is your memorandum of what you all agreed 
to on that da.y? 
"A. Yes" (Tr., p. 533). 
13* *Fraher's own account of the final negotiations shows 
that Lipscomb was trying to buy the timber for $18,-
000.00; that E1raher brought out the time honored trading 
spur in the form of some gentlemen from Lynchburg who 
were about to take an option on the following Monday, with 
the result that the deal was closed and the terms reduced to 
writing, in Exhibit No. 9. No reference is ·made by Fraher 
to his representations inducing that agreement (Tr., pp. 
487-9) until cross examination· where it developed, as Ex-
hibit No. 9 had already s4own, that ac.reage was a very ma-
terial representation made by him. 
"Q. Now, when you got along and started to negotiating· 
with Mr. Lipscomb and he said he didn't want it, you said 
:vou would sell to thQ people coming Monday if he didn't 
do 80mething quick, and you all struck a. bargain? 
'' A. Yes, sir. · 
'' Q. And made a.n agreement t 
'' A. Yes, sir. 
''Q. And made an agreement. you were sellin~ him the 
timber on 423 acres of land, according· to Mr. Field's plat. 
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''A. I made an agreement I was selling.the timber accord-
ing to his own estimate. 
'' Q. Is that your agreement Y 
"A. No, sir. 
"Q. Didn't you represent to Mr. Lipscomb, on that occa-
sion that this property had 423 acres f 
. '' A. Yes; I represented it had 423 acres.. . 
'' Q. And you sold it to him at 423 acres, didn't you? 
14* *'' A. I sold them the standing timber in this tract 
of land. 
"Q. Which you represented to contain 423 acres Y 
'' A. It contained timber land and open land. 
'' Q. All of which was 423 acres; you represented that to 
him, didn't you? 
''A. Yes" (Tr., p. 524). 
Fraher also furnished the description of the property by 
metes and bounds copied in his own handwriting from the 
Field plat, .whfoh was delivered to Mr. J . .Seg·ar Gravatt, 
· Fraher 's counsel, and by him turned over to Mr. B. Hunter 
Barrow, petitioner's attorney and title examiner (Exhibit 
No. 10, Tr., pp. 240-241; 123, 533-4, 536). It is to be noted 
that Fraher identifies it as the description of the "James 
D. Brown property as by James C. Field's survey April 13 
to 16, incl., 1937 in Bellfield Dist., Greensville Co., Va., con-
taining 4f3 acres more or less'' (Tr., p. 241, Italics ours). 
Mr. Barrow thereupon undertook to examine the title to 
the property on behalf of the petitioner. 
The Events Followin,q the Ag·reement for the Pitrchase an,d 
. . Sale of the Timber. 
On January 19, 1940, :M:r. Barrow had about completed 
his examination of the title. Because of the ambiguity in 
the will of M. Bessye Brown, constituting a link in the 
15* •chain of title, Mr. Barrow deemed it necessary for 
that will to be construed in an appropriate chancery 
suit in ,order to determine who were the proper grantors 
(Tr., p. 372). The necessity for such suit was communicated 
to Mr. Fraher's attorney, Mr. J. Segar Gravatt, shortly be-
fore January 19, 1940 (Tr., p. 75), and was inc.orporated in 
his report on the title to the petitioner, dat~d Jan. 22, 1940 
(Tr .• pp. 368-373, 372). It is evident that Mr. Barrow lost 
little time in making known what wa.s necessary to be done 
by the sellers in order to pass a marketable title. 
A deed of conveyauce with general warranty of title, dated 
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~.ebruary. i5, 1940, was prepared for all adult parties by 
M;r. Uravatt and was in process of execution by them until 
March 6, 1940 (Tr.1 pp. 92-97, 75-6). The petitioner deposited 
1/3 of the purchase price, $61667 .00 in the joint account of 
E. S. Fraher and B. Hunter Barrow, petitioner's attorney. 
The balance was to be paid upon completion of the chancery 
suit and a deed conveying a marketable title (Tr., pp. 106-7) 
. Vl e think the description in the deed from the adults, of 
Feb.. 15, 1940, is also significant-( Tr., p. 93). 
'' All of the timber and timber trees of evety kind and 
description standing and growing on the following described 
property, to-wit: All that certain tract ot parcel of land,. 
lying·, being and situate in Belfield District, Greensville-
Co.unty, Virginia, containing f <n~r hundred twenty-three 
(423) acres, more or less, as shown on plat of survey made 
by James Fields dated April 13th, to 16th, 1937, described 
by metes as follows : ? ' (here follow the same courses and dis-
tances from Field plat as in Exhibit 10. Tr., pp. 3, 240-24L 
Italics ours). 
16'8 *On Feb. 20, 1940, another significant document was 
executed by Emma Wright, one of the adult grantors 
-a bond in the penalty of $20,000 to indemnify the peti-
tioner against any loss arising· ''from· any defect in:. the title 
to the timber on the 423 acre tract'' and any damage because 
of cutting said trees before completion of the title thereto,. 
and especially from the claims of &ny person claiming title 
thereto (Tlr., pp .. 98-100). This paper also recited that Emma 
Wrig·ht, the heirs of C. 1\L Wrig·ht, deceased, and James D. 
Brown, attorney in fact for those heirs, had conveyed with 
general wa:rranty to the petitioner-
'' all the trees and standing timber on a certain tract of· land· 
containing f O'll-1' hundred and twenty-three (423) acres l~ 
cated in Belfield Magisterial District, in Greensville County,. · 
Virginia, being more particularly described in the- said deed 
* * * dated the 15th day of February, 1940.'' {Tr., p'. 98P 
I tali cs ours). 
The said Emma Wrig·ht agreed therein to cause a chan-
cery suit to be broug·ht to construe the will of 1\[ Bessye 
Brown and clear the title to the timber. It was further pro-
vided therein that ''when the record title to the timber stand:... 
ing upon the afore said four hundred and t'luenty-three ( 423) 
acre tract is perfected'' to the petitioner by suit or other-
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wise, ''this bond shall immediately become void and of no 
effect" (Tr., pp. 99-100. Italics ours). 
17• ·The record further shows that on February 23, 1940, 
nothing· had been done by the sellers or by their attor-
ney toward the commencement of the chancery suit, neces-
sary to clear the title. Mr. Barrow, it appears, was then 
asking· that the sellers' attorney "hurry this matter along" 
(Tr., pp. 75-6). . - · 
The bill of complaint in that suit was not filed ·until May 
27, 1940, something· more than four months after Mr. Barrow 
had pointed out the need for it (Tr., p. 1). 
The bill of complaint so :fi~ed by the sellers casts consider-
able light, we submit, on the controversy here. In the first 
instance it was a suit by Fraher, as one of the. owners or 
th~ p;roperty and as guardian for his children, together with 
all other adults having an interest in the property, against 
Fraher 's infant children, to construe the will of their ma-
ternal grandmother, M. Bessye Brown, who owned an un-
divided 3/8 interest in the property, and to determine whether 
the infant children of Fraher ( their mother having died in 
the meantime) had any interest in the property; and, if so, 
to convey such interest (Tr., pp. 1-8). It sets forth that ''all 
of the owners of the standing· timber upon the 42.3 acre tract 
hereinabove described have made an agreement for the sale 
of .._the standing timber located thereon to Galleher and · 
Hliguely, Inc., for the sum of $20,000.00'' (T'r., p. 6. Italics 
ours). · 
18• ·The description of "the 423 acre tract" so ref erred 
to is as follows-
'' Four Hundred Twenty-three ( 423) acres, more or less, 
as shown on a plat made by James Fields dated April 13th 
to the 16th, 1937 ~ the mete8 and bounds of which are given 
thereon as follows:'' ( then follows the same courses and 
distances as in Exhibit No. 10. Tr., pp. 3, 240-241). 
It was also alleged that ''the timber growing u12on this 
tract of land is mature and at a stage in its gTowth when 
the increase in the value thereof, if allowed to remain stand-
ing, will be small and slow, that the vrice offered therefor 
is an excellent one and that the interest of the inf ants will 
be promoted by a sale of the said timber at this time" (Tr., 
p. 6. Italics ours). 
- No appearance being made on behalf of the def enda.nts 
the bill was taken for confessed at Rules on June 17, 1940 
(Tr., p. 17). Not until July_13, 1940, was a guardian ad litern 
appointed for the infant defendants, who filed his answer 
- ,- -- -
12 ~fopr~me Court of' ... t\:ppeals of Virginia 
on July 25, i940 (Tr-~ pp. 18, 19). A decree of reference f al-
lowed in the ~ause on July 29, 1940, six months after Mr. 
Barrow had made- known the necessity for the proceeding 
and more than five months after Mr. Barrow had asked the 
seller's attorney to "hurry this matter along" (Tr., pp. 21, 
75~6). ' . · ' ·. 
Depositions in the cause were then taken one month later, 
on .;\-ug11st 30, 1940 (Tr., p. 44), certified September 14, 1940 
(Tr., p:J 43) ,and filed, together with the report of the Com-
missioner in execution of· the decree of reference, on 
19·* *October 3, 1940, nearly nine months after the proceed-
ing was first suggested (Tr., pp. 23, 44). On Oct. 31, 
1940, the court confirmed the commissioner's report and di-
rected the conveyance by special commissioner, J. Segar 
Gravatt, of the infants' interest in the timber (Tr., pp. 50-
54). On November 18, 19·40, the deed had just been delivered 
to petitioner's attorney, ten full months after Mr. Barrow's 
letter of Jan. 1'9, 1940, indicating· the necessity for the chan-
cery suit (Tr., p. 122). Thus was the matter hurried along 
in response to the petitioner's request. 
The depositions, like the bill of complaint, have a signifi-
cant bearing on the issue. Taken on Aug. 30, 1940, before 
any dispute a.rose (Tr., p. 49) they also reveal Fraher 's at-
titude of mind, as well as that of his counsel, toward the 
questioDi of acreage. The- first witness, George Ira Vaughan, 
was asked-
'' Q. This suit involves the sale of certain timber standing 
on a 423 acre tract of land in Greensville County. Did Mr. 
E. .S. Fraher take you over this piece· of property to look 
over this timber Y 
'' A. Yes, sir'' (Tr., p. 24. Italics ours). 
It developed that this witness, using the same methods, 
estimated that 3% to 4 million feet stood on the 423 a.ores, 
and that ''$18,000.00 would be a. pretty fair price'·' (Tr., 
p. 24). Frahei.· testified that the interest of his infant chil-
dren, if any they liad, would be much best served by the 
sale, beenuse he had tried to sell it to some 20 people 
20* or •more over a period of three years, without receiv-
inir but one offer of $18,000.00, and he therefore con-
sidered ... the price of $20,000.00 a good one, based on the esti-
mate of about 3 million feet bv the best estimator he could 
find (Tr., pp. 26-9). Fraher and his counsel were at that 
time, however, trying· to impress the court with the ad-
va.ntag·es to the inf ant children to be derived from the sale. 
T:he decree of Oct. 31, 1940, directing· sale of the infants' 
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jnterest, also described the subject matter as the ·timber on 
:that certain tract "containing four hundred twenty-three 
( 423) ac.re~, more or less, as shown on plat · of survey made 
by ,James Fields dated April 13th to 16th, 1937, described 
by metes as follows'' : (here follow th~ same_ cour§ies .and 
,distances as in Exhibit No. 10 and in the Bill of Complaint 
Tr., pp. 240-241, 3; 52-3). 
Two things appear from the proceeding·s in this cause as 
originally commenced-(1) that Fraher and his attorney 
-considered without question or dispute, until Nov. 30, 1940, 
at least, that they had sold '' all timber on 423 acres * * "" 
.according to Mr. Field's survey", as contemplated in the 
-original ag·reemcnt (EiXhibit No. 9, Tr., p. 239); (2) that 
the sellers were in no hurry to conclude the matter since 
they took from the middle of January, . 1940, till the 
21" middle of •November, 1940, ten full months, to deliver 
a good deed which the contract called for in 15 days 
(Tr., pp. 75, 122, 239). 
There appears to have been some delay in securing the 
right of way and the petitioner did not begin the cutting of 
the timber until the middle of April, 1940. The cutting 
stopped about December 10th or 12th, 1940 (Tr., pp. 278, 377, 
75-6). In that period the petitioner cut from the tract 2,115,-
125 board feet of lumber (Tr., pp. 285, 277). It also appears 
without contradiction from the record that there were not 
more than 200,000 feet of timber left on the tract when the 
eutting was !!ttopped (Tr., pp. 226, 410-11). Both the peti-
tioner's estimator, Robinson, a.nd the appellees', Duncanson, 
g·ave the same figure (Tr., pp. 226, 410-11). Lipscomb thought 
that only 150,000 or 160,000 feet remained (Tr., p. 265). The 
eut and the uncut timber from the tract, therefore, amounted 
a.t most to 2,315,125 board feet, a shortage of 934,875 board 
feet under the estimates of Robinson and Lipscomb of 3% 
million feet, in reliance on which the pure.base was made 
(Tr., pp. 281-2, 221--, 235). This represented a deficiency in 
quantity of timber of 283/i per cent, or nearly one-third of 
the whole-a very serious discrepancy. 
As the cutting· proceeded, it became eviclent that there 
would be a shortaire in the timber. It was then that rumors 
developed as to a vshortage in the acreage, which finally led 
the petitioner to have a survey made (Tr., pp. 377-380). 
· This survey of the Jas. D. Brown tract, made in De-
22* cember, 1940, ~by Stuart G. Keedwell, surveyor and 
forester for J ohns-1\fanville Corporation, disclosed that 
it contained onlv 346.7 acres instead of 423 acres as shown 
l)y the Field plat and as represented by Fraher (Tr4, pp. 147, 
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145, Expibit No. 1) .. This disclosed a shortag_e in acreage oi 
76.3 acres. · 
· Mr. ~eedwell's survey was checked by Mr. J. T .. Waddell 
and Mr. B .. vV. La.Prade, both well known surveyors of Rich-
mond. Mr .. Waddell gave the results of replotting Mr. Keed-
well's map and refiguring· the acreage thereon by mathe-
matical calculation, and pronounced it accurate within two 
one-hundredths (.02) of an acre.. Keedwell showed 346.'i 
acres-they 346..68 acres ( T'r.,. pp. 327 -9). 
Mr. Waddell and Mr .. LaPrade later surveved the J" as. D .. 
Brown tract on ,June 23, 1941. Mr .. Fraher pointed ·out- the. 
lines a.nd they 11a.d the benefit of the deed and the Field plat 
from which the courses and distances named in the deed 
were taken. That survey established the acreage at 347.75 
acres (Tr., pp. 428-430, 466-468, Exhibit Waddell No. 1). 
There was an obvious error in the Field plat, produced 
evidently by a miscalculation on Mr. Field's part, since his 
lines, courses and distances were reasonably accurate, of 
either 76.3 acres or 751/i. ac.res. Mi.·. Field conceded, on· 
questions by Mr. Gravatt, that his error might have arisen 
from turning- his ruler over by accident and calculating by 
the wrong scale (Tr., pp. 364-5). At all events, there· 
23* is no question *regarding the error. The voluminous 
evidence concerning the many checks on 1\fr. Field's 
plat, all demonstrating error, the rechecking of Keedwell 's 
survey, and the re-survey on the ground by ,vadd<?ll and 
LaPrade admit of no doubt on that point. It will, neverthe-
less, be considered in detail at a later point. 
"'When the sl10rtag·es developed-18+% in acreag·e and 
28% % in quantity of timber-the petitioner asked for an 
abatement in the purchase price· on the basis of the· shortage-
in acreag·e (Tr., p. 57). All of the foregoin~ concerning- -the 
shortage was reported to the court by Mr. ttrava.tt, as Spe-
cial' Commissioner, on Jan. 14, 19·41 (Tr., pp. 55-58). On 
Feb. 17, 1941, the cause was remanded to rules for process 
-against the petitioner as a party .defendant .to an amended 
a.nd. supplemental bill to be :filed in the cause (Tr., p. 59) .. · 
The amended and supplemental bill, filed March 3, 1941, s_et 
forth the claimed shortage, the requesb for abatement by the. 
petitioner, and prayed that the petitioner be required to pay 
into court the balance of the _purchase price (Tr., pp .. 60-76). 
On M-a.rch 17, 1941, the petitioner filed its demurrer .to ('IJr., 
pp. 77-8) and its motion to reject and dismiss (Tr., p. 79) 
the amended and supplemental bill, on the ground that it 
stated a new and different cause of action by attempting to 
convert a suit for the construction of a will and the sale of 
infants' land into a suit for specific performance. The de-
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murrer and motion were overruled by a decree of April 10, 
:J.941, which directed the petitioner to deposit with its 
24* special ·commissioner, J. *Segar Gravatt, the balance 
of the purchase price, "without prejudice to its rights 
to contend in this suit that it does not owe said amount" 
(Tr., pp. 80-1). 
The petitioner thereupon, on April 25, 1941, filed its an-
swer and cross-bill, setting up all of the facts shown by the 
evidence and hereinabove reviewed (Tr., pp. 82-101). In its 
answer and cross-bill, the petitioner prayed among other 
thing'S-
"that the agreement made between the said E. S. Fraher, 
agent for the heirs of '-Tames D. Brown, and your respondent 
for the sale and purchase of the timber on the James D. 
Brown property in Belfield Magisterial District, Greensville 
County, Virginia, and represented to contain 423 acres, be 
reformed because of the mutual mistake of fact which led 
to the agreement of the parties; tba.t the purchase price for 
said timber be abated to such an amount as would be fair 
and equitable under all the facts of this case;'' (Tr., ·p. 91). 
The complainants, the sellers, filed their replication on 
May 26, 1941 Crr., pp. 103-124). w·. Moncure Gravatt was 
appointed Guardian ad litem for the infant parties by order 
of May 26, 1941, and that day filed his answer to the cross-
bill of the petitioner (Tr., pp. 102, 125-6). The sellers also 
demurred to the c.ross-bill1 which was overruled (Tr., pp. 
127-9, 542). The taking· of testimony, begurn on May 26·, 1941, 
was concluded September 24, 1941, reduced to writing and 
filed in the cause by the decree of May 6, 1942' (Tr., pp. 542-3). 
The issue thus made by the prayer of the *cross-bill 
25• for abatement in the purchase price was decided against 
the petitioner and the prayer denied by the final de-
cree entered herein on May 6, 1942, from which this appeal 
is taken (Tr., pp. 541-550, 549). · 
The Shortage in Acreage. 
Fraher's representations, both verbal and by means -0f 
the Field plat, that the Brown tract contained 423 ,acres, 
were untrue. Keedwell surveyed the property in December, 
1940, · and for the first time revealed that the area of the 
tract was only 346.7 acres (Tr., p. 147, Exhibit No. 1). B. 
W. LaPrade and· J. T. Waddell, licensed surveyors of Rich-
mond of the highest ability, both surveyed the tract in June, 
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1941, and disclosed an acreage of 347.75 acres ('Fr., pp. 428-
430, 466-468, Exhibit Waddell No. 1). Waddell and LaPrade 
also ·Checked the accuracy of the Keedwell survey not only 
mathematically but also by resurvey on the ground and pro-
nounced it accurate (Tr., pp. 327 -9). 
Plainly and without question the Field plat was incorrect. 
Keedwell, Waddell, LaPrade and even Field, himself, made 
many tests, checks, calculations and rechecks to discover 
how Mr. Field could have arrived at a total of 423 acres from 
the data which he put down on his plat, a.Il without success 
(Tr., pp. 151-2, 154-7, 174-5, 167, 181-7, 198, 29'5-301, 315, 
317, 319-329, 330-2, 437 -9, 440-441, 468-9·, 356-362, 209-210, . 
215, 365-6). 
26~ *Keedwell replatted the Field map on the same scale 
as his own (Eochibit No. 3, pp. 151-2). He pasted each 
on cardboard and cut them out along the boundary lines for 
graphic comparison (Exhibits 4 A. and 4 B, T:r., pp. 154-7). 
The difference in area because of the difference in boundary 
was approximately 3.2 acres, in no event more than 5 acres 
(Tr .• pp 157, 181-7). 
A.11 of the surveyors agreed that the calculation of acreage 
in a tract of land might be made by three methods-( 1) by 
accurate mathematical calculation on latitudes and depar-
tures, from the actual survey without making any map what-
ever-the most acClurate method; (2) by planimeter, an in-
strument for the mechanical determination of the square 
inches in a given area drawn on paper; and (3) by triangula-
tion, that is, dividing the area. into triang·les for measure-
ment by scale, which is another means of performing the 
same operation as in (2), both of which first require .tho 
drawing~ of a map of the area on a g·iven scale (Tr., pp. 295-8, 
320-321, 147-8). The latter methods of calculation are not 
permitted by the state board for the licensing of surveyors 
(Tr., p. 330). Erroneous drawing will, of course, produce 
error i_n these methods even if the survey is correct and the 
calculations accurate. 
Keedwell, ·waddell and LaPrade all checked Field's plat 
by planimeter and by triangulation, but could .not arrive at 
a. total of 423 acres (Tr., pp. 151, 325-6, 305-7). They 
27* *all said that it was not possible to calculate the area 
of Field's survey (Exhibits 2 and 2a) by latitude and 
departure, the most a.ceurate method, because various neces-
sary courses and distances in the boundary were missing 
and because none were ~iven for the meandering creek which 
in turn prevented the Field survey from closin~, or return-
ing to the point of beginninp: by mathematical calculation 
(Tr., pp. 152, 167, 172-174, 299-301, 308, 322-4). On the other 
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hand Keedwell 's, LaPrade 's and W adµelI's s1n"Veys did 
close a~cura.tely (Tr., pp. 174, 328, 451, 465). 
Mr. )rield was not a lic.ensed surveyor (Tr., p. 319). He 
first tried to avoid the implication of his -error by the claim 
that his map had physically shrunk (T:r., pp. 204-6). All 
surveyors agreed, however, that this, if true, could not ac- · 
count for a variance of 76 acres (Tr., pp. 322, 295). More-
over, the fact was that his map had, on the contrary, stretched 
{Tr., pp. 312-313). 
When Keedwell first told Field of the error in his plat, 
Keedwell understood that Field then aclmowledg·ed his error 
.and agreed that Keedwell's acreage of 346.7 acres was cor-
rect (Tr., p. 198). Field, himself, in his first testimony said 
that there was no substantial difference between the bound-
aries shown by Keedwell's map and by his and that, therefore, 
there should be no difference between them in the calci1,lated 
acreage. He also intimated, as an explanation for his error 
-''the only way4 I could have done was to add something in 
twice" (Tr., pp. 209, 215). 
2s-• *Mr. Field put in evidence the sheets on whieh he 
had made his calculations of the acreage by triangula-
tion (Tr., pp. 210, 343-4, 349). He also met with Waddell 
and LaPrade in an effort to discover· how he had arrived at 
the acreage of 423 acres, again with no success. The tri-
ang'les on his sketch map had been numbered and so had his 
groups of written calculations, for the purpose of identify-
ing the figures applicable to each triangle, but the triangles 
and the fig-ures did not correspond. None of the surveyors, 
including Field, himself, after hours of effort to reconcile 
the figures to his plat or to recalculate Field's work, was 
able to reproduce the result of 423 acres from anv of the 
plats or fig-ures in evidence (Tr., pp. 343-4, 356-362, 366). 
While some triang·les could be reconciled, most could. not 
(Tr., pp. 360-361). Mr. Field was unable to explain his own 
fig-ures (Tr., p. 362). 
It was most significant, however, that several o_f Field's 
figures used in his calculations would check with his triangu-
lation on the plat, if the wronlJ map scale was used (Tr., pp. 
331-2). During: that conference of the surveyors, Mr. Field 
said-'' evidently he had his scale mixed up'' when he calcu-
lated the acreage shown on Exhibits 2 and ~ a (Tr., p. 358). 
Mr. Waddell and Mr. LaPrade both attempted to check 
Mr. Field's plat on the ground when they made their surveys 
in June, 1941. The Field plat did not pan out by course and 
distance with the physical evidence (Tr., pp. 437-9, 466). 
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• All of the surveyors agred, however, that Mr .. Field's 
29* greatest error was in his calculations and not in his sur-
veyvng or his platting (.Tr., pp. 315-317, 324, 327-~, 330--
331, 157, 181-7, 163-4, 167, 440-441, 465, 469). 
In fine-on cross examination by Mr. Moncure Gravatt,, 
· and in response to his question as to whether Field still. 
thought 42 acres was a correct calculation of the acreage in. 
his plat, Field said: 
'' I can see where I might have possibly, in one of these 
triangles, I don't know when I did it or how I did-I might 
have turned it (the scale ruler) over and got the wrong 
scale on it. That is a very easy matter and that is the only 
explanation I coo 1m0rke if mine is wrong.'' (Tr., p. 365. Ital-
ics ours.) 
Keedwell's plat, as well as LaPrade's and Waddell's, fol-
lows the boundary indicated by the deed, which in turn was. 
taken from the Field map, so closely that the difference, if 
any, is negligible (Tr., pp. 175, 15-7, 181-187). 
It is abundantly clear that the representations as to the: 
423 acres, which proceeded honestly from Mr. Field's errors,, 
were in error by either 75.25, or 76.3 acres-a shortage of 
slightly more than 18%; of the whole acreage represented .. 
It will be recalled that the method of estimating timber is to 
multiply the average estimated footage per acre by the known 
number of acres, after first deducting the open, land. The 
open land in this case was made up of four small, separated 
parcels, the acreage of which was readily and accurately 
ascertained, as hereinabove shown (Tr., pp. 222, *254,. 
30• 263, 170). When the estimators deducted the easily 
ascertainable open land from the whole 423 acres rep-
resented by actual survey and multiplied the result by their-
estimated average footage per acre, they not only followed 
the customary method but also the natural one in this case .. 
The resulting shortage in acres was, the ref ore, bound to re-
flect itself in the wooded acres and produce a shortage in the 
estimated quantity of timber. Since the total acreage was 
constant and common to all of the estimates made by how-
ever many different estimators, the enor necessarily pio-
duced in each estimate of timber by the shortage-in acre-
age had to vary with the several estimates in the exact pro-
portion as the estimates themselves differed from each other. 
There can, therefore, be no doubt that all of the parties 
dealt in good faith upon an erroneous premise produced by 
l\fr. Field's errors in calculation-a mutual and material mis-
take of fact. 
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31* *THE ARGUMENT. 
-The evidence admits of no doubt whatever that F"raher 
intended to sell and that the petitioner intended to buy '' all 
timber on 423 acres, no restriction as to size, according to 
Mr. :field's survey". (Exhibit No. 9, Tr., pp. 239, 238-241, 
533-4, 524). The parties did not contract for the sale and 
purchase of timber within, a des-ignated bowndary. On the 
contrary, they agreed upon the sale of tiniber on- a specific 
nwmber of acres definitely ascertained by survey. It cannot 
be too strongly stressed tba.t the number of acres was in this 
case ascertained and represented in accordance with an ex-
isting survey and not by any estimate or guess. 
Whatever hazards there mav have been in the contract of 
sale for either side, the parties undertook to state and did 
state .in writing those elements of the agreement that were 
not intended to be left open to any haza.rd, esti-mation or gu,ess. 
Exhibit No. 9 (Tr., p. 239) states clearly what the elements 
of the agreement were that the parties thus undertook to 
make certain-they were:-
1. The subject matter of the sale-
.All the timber on 423 a.cres, according to an existing sur-
vey which had been used by the buyer, with knowledge of 
the seller, in viewing· the timber and in reliance upon which, 
as well as upon the seller's verbal representations as to acre-
age, the ag-reement was made. 
32* *2. The time for removal-5 yrs. 
3. The means of removal-right of way to be furnished 
by the seller. 
4. The time of settlement-15 days. 
5. The terms of payment-cash. 
6. The purchase prfoe-.1;20,000.00. 
Ag·ain we say that the parties contracted with respect to 
all the timber that there was on a specified n·umber of acres 
of land already ascertained by su.rvey. This was just as 
much a fixed element of the contract as the purchase price, 
or the time of removal, or the terms of payment, or any other 
part of the written memorandum of the agreement. 
Fraher stated that, of all the :fixed elements of the contract 
evidenced by Exhibit No. 9, he was interested in the price, 
but that the petitioner's representative, Lipscomb, '' requested 
all these other things" (Tr., p. 533). The first of them in-
volved the question of acreag·e-
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'' All timber on 423 acres, no restriction as to size, accord-
ing to M!. ;Fi~ld~~ survey'' (Tr., p. 239). 
It is of significance, we think, that e~ery person shown to 
have estimated this timber relied on the ~""ield map and the 
representation .that the Brown tract contained 423 acres Ill 
arriving at their several estimates. The witnesses agreed 
that ,acreage is a material factor in any estimate of timber 
made· in accordance with customary methods, any error in 
· the acr.eag·e necessarily producing error in the esti-
33* mate *(Tr., pp. 225, 262-3, 267, 2·72, 400-1, 413-15). lt 
is also significant that those estimates all approximated 
what Fraher thought he was selling and what the petitioner 
thought it was buying (Tr., pp. 525, 221, 235, 27, 269, 24). 
It is likewise significant that in every reference to the sub-
ject matter of this sale, from the beginning of the negotia-
tions clear through to the decree of the lower court confirm-
ing the sale on behalf of the inf ants, that subject matter was 
described as the timber on 423 acres· of land according to sur-
vey. · 
The first thing· Fraher undertook to do was to find out by 
survey how mamy acres there were in the tract, the timber 
on which he was undertaking to sell (Tr., p. MO). In Qrµer 
to be sure of that acreage, he had the survey clieck~d (Tr., 
pp. 480, 381). . . . 
Every time the timber was shown to the _petitioner's rep-
resentative, Lipscomb, whether by Fraher or by Hard~way, 
an option holder, it was .shown by the Field plat, represent-
ing the tract as cont(!,.invng 423 acres by survey (Tr., ·pp. 521-
523, 250, 233, · 276-7, 228-9, 217, 420-422). 
At the time of his showing of the timber to the petitioner's 
representatives on July 20, 1939, as well as when the con-
tract was actually made in January, 1941, Fraher, himself, 
represented that he was selling the ti1nber on 423 acres (Tr., 
pp. 524, 276-7, 235, 251, 221-2). 
34* *The written memorandum of the agreement in 
Fraher 's own handwriting speeified '' all timber on 423 
acres'' (Tr., p. 239). 
Fraher's written memorandum of the metes and bounds 
from the Field map were identified by him as the metes and 
bounds of the Brown tract-'' containing 423 acres, more or 
less" (Tr., p. 241). 
The deed of the adults prepared by Mr. Gravatt describes 
the subject matter as all the timber on a certain tract, con-
taining 423 acres, more or less, as shown by survey, the 
boundaries of which are then given (Tr., p. 93). The Ian-. 
g·uage of that description is most significant. It distinctly 
-~---.. ~. 
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describes the timber as standing· on q, parcel of land., con-
.taining 423 acres as shown by the Field survey, and then 
.states that the metes and bounds of that 423 acre parcel of 
land are as thereinafter described. It is not a description of 
.timber within a given boundary marked out by mete.s ~nd 
bounds, which is said to contain 423 acres. On the contrary, 
it is a description of timber on 423 acres, as shown by .survey, 
the boundary of which· 423 ac.res is then given. If it had not 
been understood that acreage rather than boundary was a 
material factor i~ the ag-reement, the boundary rather than 
the acreage would have been emphasized. 
The indemnity bond given by Emma Wright guaranteed 
title ''to the timber on the 423 acre tract''. It recited that 
the adults had already conveyed the timber on 423 
.35* acres, lffcthe metes and bounds of which were the same 
.as set out in the deed of February 15, 1940. It further 
provided that a good title to the timber on 423 acres should 
render the bond void (Tr., pp. 98, 100). 
The bill of complaint in the suit to construe the will of 
M. Bessye Brown recited to the lower court the conveyance 
by the adults '' of the standing timber upon the 423 acre 
tract" (Tr., p. 6). The depositions dsecribed the sale as "of 
certain timber standing on a 423 acre tract of land" (Tr., 
p. 24). 
Most significant of all is the decree of the lower court, en-
tered Oct. 31, 1940, directing the sale of the infants' interest 
In that decree the Chancellor below, himsoJf, directed the 
sale of the infants' interest in the timber on a tract of land, 
containing 42/3 acres, as shown by survey, and described by 
metes as thereinafter set out (Tr., p. 52). 
Everv reference to the timber prior to the discovery of 
the shortage makes clear the intent to sell the timber on 423 
acres, by survey, and dispels any intent to sell by the bound-
ary. 
·We most respectfully, but with equal earnestness, submit 
that, not only Fraher and the sellers of the timber in ques-
tion, but also the learned Chancellor below, are all estopped 
to deny that acreage was -a material fact entering into the 
ag-reement of sale and with specific reference to which and 
in express reliance upon which the agreement was 
36* made. *The Court below, like Fraher, intended to di-
rect a conveyance of, and thought he was directing the 
conveyance of an interest in timber on 423 acres and not an 
interest in timber on 346. 7 acres. 
It is clear beyond question that the buyer in this transac-
tion, the petitioner., did not receive what the sellers intended 
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it to have. Nor did the petitioner receive what the learned 
Chancellor below thought he was confirming to it by his de-
cree of Oct. 31, 1940. ,Nor did the petitioner get what it, a~ 
buyer, thought it was going to get for its $20,000.00. There. 
was a clear failure of consideration to the extent of the. 
timber on 76 acres due to the mistake arising from Mr .. Field's. 
error in calculating his survey. 
Following the uncontradicted cus~om in estimating timber-
by first deducting the open land of 43 acres from the total 
acreage represented of 423 acres, the wooded acres in the 
tract should ha.ve been 380 in number according to what 
everybody thought and with reference to which the contract. 
was made instead of 304 acres as they actually turned out to-
be. A shortage of 76 acres is just about 20% less wooded 
acres than everyone connected with the transaction had in 
mind when the agreement was made. An ·abatement in the. 
purchase price on that basis would do equity and justice to 
all concerned. 
The sellers thought they were delivering about 3 million 
f~et of· timber standing on 423 acres for $20,000. The buyer-
also understood that it was buying about 3% million feet of 
timber _standing on the 423 acres for that price. •Buyer-
37* and seller reached their agreement because of and in 
reliance upon those beliefs. The sellers actually de-
livered 2,315,125 board feet standing on 346.7 acres (Tr., pp .. 
285, 277, 226, 410-11, 281-2, 221, 235, 147, 327-9", 428-430, 
466-8). The shortage in timber was 934,875 board feet, or 
28%, per cent. of what the petitioner thought it was buying 
and more than 31 % of the quantity of timber that Fraher· 
thought he was selli:ng (Tr., p·. 525). 
The f a:ilure in the consideration may, therefore,. be meas-
ured by the various shortages shown-
1-18% in the tota.1 acreage represented. 
2-20% of the total acreage represented Tess open land. 
3-28% % of the timber that the petitioner thoug·ht it was 
buying in reliance on the representations as to acreag·e, both 
verbal and by survey. 
~1 % of· the timber that the sellers thought they were 
selling likewise based on the same survey as to acreage. 
A clear case for abatement in the purcI1ase price is made 
out by tbe evidence. .Since the acreage was the material 
fact represented and upon which the petitioner relied in 
making its estimates of quantity, it may well be said that 
tlie percentage of· ·abatement allowed should more fairly be 
measured by shortage in acreage .. Since the numhe·r of acres 
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in open land are by fixed custom .first deducted from the total 
acreage before undertaking to make the . timber esti-
3g• mate, the «<shortage of 76 acres in this case should re-
late to the represented acreage after first deducting· 
the open land. In other words, a 20% abatement of the pur-
chase price, though not sufficient to compensate for the 
28%, %· shortage in timber, will equitably adjust, we submit, 
the loss resulting from the material mistake in acreage, which , 
was mutual to everyone concerned in the transaction, includ-
ing the learned Chancellor below, as evidenced by his de-
cree of Oct. 31, 1940 (Tr., p. 52). 
The principles of equity set out in the authorities which 
we shall now rev.iew amply support this contention. 
THE AUTHORITIES. 
The petitioner contends that well recognized principles of 
equity entitle it to relief in this case. 
"The general doctrine is firmly settled as one of the ele-
mentary principles of the equitable jurisdiction, that a court 
of equity will grant its affirmative or defensive relief, as may 
be required by the circumstances, from the consequences of 
any mistake of fact which is a material element of the trans-
action, and which is not the result of the mistaken party's 
own violation of some leg·al duty, provided that no adequate 
remedy can be had at law." 3 Pomeroy, Eq. Jur. (5th Eel.), 
326. 
Judge Prentis, in his opinion in Va. Iron., etc., Co. v. Gra-
ham, 124 Va. 692, 699, 98 S. E. 659, quoted from 13 Corpus 
Juris, p. 37 6, as follows- · 
39• *"Where certain facts assumed by both parties are 
the basis of a contract, and it subsequently appears 
that such facts did not exist, there is no agreement.'' 
Judge Cardwell quoted with approval in his opinion in 
Briggs v. Watkins, 112 Va. 14, 26, · 70 S. E. 551, the follow-· 
ing, citing many cases-
" An error of fact takes place, either when some fact which 
really exists is unknown, or some fact is supposed to exist 
which really does not exist.'' 
It is made abundantly clear by the opinion in Traylor v. 
Atkinson, 130 Ya. 548, 556, 108 S. E. 199, and the many cases 
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there cited, that the foregoing principles apply with equal 
force to judicial sales, after confirmation, as well as to sales 
between private individuals. The purchaser at a judicial sale 
is entitled, like a party to a private sale, to relief for mis-
take of a material fact or '' other cause for which equity 
would give like relief, if the sale had been made by the par-
ties in interest, instead of by the court''. The ref ore, no im-
pediment to the relief prayed for may be found in the fac.t 
that the sale of the infants' interest was confirmed by the court 
below. As already shown, the Chancellor below was victim 
of the same mistake. 
It is the contention of the petitioner that the case at bar 
is governed by the principles enunciated in Briggs v. Wat-
kins, 112 Va. 14, 70 S. E. 551, and in Va. Iron, etc., Co. v. 
Grahani, 124 Va. 692, 98 S. E. 659. It is likewise our 
40* *contention that Elam, v. Ford, 145 Va. 536, 134 S. E. 
670, and Shoemaker v. Cake, 83 Va. 1, 1 S. E. 387, re-
lied on by our opponents, are inapplicable to the facts dis-
closed by this record. We shall, the ref ore, discuss those cases 
at some Ieng-th. 
Briggs v. Watkins, 112 Va. 14, 70 S. E. 551. 
Briggs and his associates entered into negotiations with 
Watkins and his associates for the purchase of the timber 
on two adjoining tracts of land, one, the Jones tract, con-
taining 1,280 acres, the other, the F·orehand tract, containing 
535 acres. The sellers, Watkins, et als., furnished the buy-
ers, Briggs, et als., with a plat of the property, a footnote 
on which indicated that the black lines represented "swamp", 
i. e. timbered and not cleared land. The buyers understood, 
both from the plat and from the sellers' verbal statements, 
that the land· in the two trac.ts was all ''swamp'' land. 
The buyers sent .a. competent timber estimator to examine 
the timber. The sellers had said that a person named Roun-
tree, who li:ved near the timber but who was in no way con-
nected with the sellers, could show the tracts to the timber 
estimator. "'\Vith the help of the plat and of Rountree, the 
buyers' estimator went over the Jones tract but, due to wet 
weather, saw only a part of the Forehand tract. The 
41 * estimator, *relying· on the plat, on what he had seen, 
and on what he was told by Rountree, reported that 
both tracts were swamp land containing· about 18 million feet 
of timber. 
The buyers, relying on the plat, on the verbal representa-
tions of the sellers that the tracts were "swamp'' land and 
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,on the report of their estimator as to the quantity of timber, 
consummated the purchase at $24,000.00. 
It later developed by survey that the Jones tract w.as all 
.swamp land as represented but that the Forehand tract was 
not all ''swamp'' land; that, of the 535 acres supposed to be 
in the Forehand tract, only 230 acres were unoccupied and 
not claimed by other parties ; that, of those 230 acres, 110 
.acres were timbered in small, practically worthless pine, leav-
ing only 120 acres that had any timber on it as expected. It 
.also deve]oped that the buyers' timber estimator had actually 
seen only a fringe of the Forehand tract; that he had been 
.misinformed by Rountree as to the Forehand tract and had 
looked at other timber owned by another party. 
On the foregoing· facts, the buyers asked for either a re~ 
scission of the sale or for such abatement in the purchase 
price as would be fair under all the facts in the case. 
This Court granted relief on those facts. The essence of 
'its decision is contained in the following paragraph of the 
-opinion by Judge Ca.rdwell-
42* *"If appellants believed they were buying and appel-
lees believed they were selling standing timber upon 
:about 1,800 acres of swamp land, and the former, by the con-
veyance made to them by the latter, get, not the timber on 
swamp or timbered land, but timber on only a.bout 1,390 acres 
·of the 1,800 acres, the timber on the remaining acreage being 
of little or no value, and the land itself occupied and claimed 
by other parties, then, as wou]d seem clear, the contract was 
founded on mutual mistake of the facts constituting the very 
·basis or essence of it, and such a eontract should he an-
nulled, especially when the circumstances are such that the 
contracting parties can be put in staltt quo." (112 Va. 20.) 
The parallel between the instant case and the case at bar 
'is most striking, we think. 
In both cases representations were made concerning ele-
ments of the transaction material to the buyers. In both 
cases the sellers furnished plats on which was misinforma-
tion that misled the buyers. In the one case the tracts were 
repres.~nted as ''swamp'' or timbered land and in the other 
as containing· 423 acres by actual survey. Both representa-
tions were untrue, hy reason of which the buyers got less 
t1ian the sellers intended they should have for their money. 
In both cases the representations were relied upon. In both 
cases they were believed to be true by all parties. In both, 
they were, in fact, false. · 
...... 
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In both cases the buyers thought they were huying and 
the sellers thought they were selling the timber on a given 
number of acres. In one case a substantial number of the 
acres had no timber on them and in the other a substantial 
number of the acres did not exist. In each there was an. 
43• *honest mistake of fact which resulted in the buver 
getting less timber than he thought he was buying and 
less timber than the seller thought he was selling. 
In the Briggs Case it was made plain that ''it is by no, 
means necessary that the man Rountree should have been. 
acting as the agent of appellees when g·iving 1\L L. Watkins 
the information which misled the latter as to the location of 
the Forehand tract and the standing timber thereon, in order-
to· entitle the appellants to a. rescission of their contract with 
appellees' '. The essential fact was that there was a mistake-
in a material element of the agreement. 
The opinion quotes the applicaihle principle irom Kerr on 
Fraud and :Mistake, p. 416, et seq.? 
'' The mistake may be common to both parties to a trans·-
action, and may consist either in the expression of their agree-
ment, or in some matter inducing or influencing the agree-
ment, or in some matter to which the agreement is to be ap-
plied. Nothin'g is more clear in equity than the doctrine that 
a contract founded in mutual mistake of the facts consti-
tuting the very basis or essence of it will avoid it. n (112 Va .. 
25.) . 
The equitable basis for the doctrine is clearly shown by 
.Judge Cardwell at the close of the opinion, quoting from 
frvin v. Wilson, 45 Ohio St. 426, 15 N. ·E .. 209, in part as fol-
lows-
44,Mr *'' As the mistake arose from an innocent ·error in 
all the parties, natural justice f·orbids that the loss oi 
one arising out of it should be the gain of ·another.',. (112" 
Va. 27.) 
We respectfully submit that. the Br-i_QlJ,<; Case and the case· 
at bar are on aU fours. Brfo:g·s and his associates expectecl 
to receive, and Watidns and his associates intended them 
to have·, the timber on 1,800 acres, represented a:nd b~IievecT 
to be a.ll in timber. Some 400 of these acres turned out to 
he farm lands. Whatever timber would have been thereon, 
if wooded as believed, the bnyers did not receive. contrar11 
to the original intention of all th.e pa-rti'e.cr.. ·GaTIIher and 
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Huguely expected to receive, and Fraher intended it to re-
ceive the timber on a tract of land represented and heliev~d 
to contain 423 acres by actual survey. It turned out that 76 
of those acres did not exist in fact. The supposed timber 
on those 76 acres was included in both the buyer's and sell-
er's estimate of the quantity of timber on the supposed 423 
acres and which all parties intended the buyer to have. Gal-
liher and Huguely did not receiye the timber supposed to be 
on the 76 missing acres, contrary to the original intent-ion of 
al~ the parties. 
Va. Iron, etc., Co. v. Graha·m, 124 Va. 692, 98 S. E. 659. 
There was a lease of mineral rights on coal lands 
45* •X<for a term of 40 years which provided for a minimum 
annual royalty during the term. After seventeen years 
of operation the ore became exhausted or so depleted that 
the mining of it became unprofitable. The lessee thereupon 
gave notice of cancellation and abandoned the premises. 
The position of the lessor in that case is of especial in-
terest here. His defense to the lessee's prayer for relief 
was-
'' that the contract between the parties is a contract of hazard, 
that the risk as to the quantity ,md quality of ore was as-
sumed by the lessee.'' ( 124 Va. 698.) 
The court held that the contract was not one of hazard 
and that relief should be gTanted the buyer for failure of 
consideration arising out of mutual mistake. 
It will be noted that performance under this lease contract 
had co.ntinued for 17 out of the 40 years. The parties could 
not be returned to the status (J_'UO ante the execution of the 
agreement. Yet, relief was granted from payment of the 
minimum annual royalty on the ground that it was impos-
sible for the buyer to obtain that which the seller had in-
tended he should receive for his money. 
Expressing the applicable principle in his own words, 
J udg-e Prentis stated it thus : · 
46* *"Hut where, from the nature of the contract itself 
it is apparent that the parties contracted on the basis 
of the continued existence of the substance to which the con-
tract· related, a condition is implied that if performance be-
comes impossible because that substance does not exist, this 
will and should excuse such performance.'' (1.24 Va. 701.) 
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The basis of the decision is clearly put· at page 709 of the 
opinion: 
'' If the facts alleged are true, the lessee is entitled to re-
lief in equity upon the g·rouncl of failure of consideration 
arising out of mutual mistake, and both failure of considera-
tion and mutual mistake are grounds of equity jurisdiction.'' 
(124 Va. ·709.) 
The application of the foregoing decision to the facts at 
bar is clear. In that case the parties assumed there was 
enough hidden coal to last through forty years of mining. 
In the case before the court the parties assumed from the 
Field plat that there were 423 acres upon which stood timber 
except for the four small a.nd obvious open patches. In both 
instances there was a mutual error in the premise. In neither 
case could the buyer obtain all that it was intended by all 
parties he should receive for the purchase price paid be-
cause a part of what it was intended he should get was non-
existent. 
We submit that the foregoing is decisive of the issues here 
presented in favor of the buyer, Galliher & Huguely. The 
numerous authorities cited in the opinion are incorporated 
here by reference. · 
47* *Watring v. -Gibson, 84 v,r. Ya. 204, 100 S.· E. 68. 
The contract in the instant case was for the sale of timber 
on a tract of land. The price was to be ascertained on the 
basis of $3 per M stumpage. The stumpage was to be ascer-
tained by the agreement of estimators, selected one each by 
the buyer and the seller with a third to act as umpire in the 
event of disag·reement. The issue arose out of a mutual mis~ 
take in the ascertainment of the stumpage. 
The estimators selected a sample acre in the heaviest tim-
bered portion of the land and a similar acre in the lightest. 
They estimated the quantity in each, averaged the two and 
multiplied the average by the number of acres said to ,be in 
the boundary of timbered lands. The seller stated that he 
had had the acreage measured .and accurately determined. 
All the parties accepted that statement as true and made no 
effort to verify its accuracy. . 
After nearly all of the timber lrnd been cut and a shortage 
bad become apparent, the buyer procured a survey which 
revealed a shortage of 25% in acreage. The buyer asked 
for and was granted an abatement in the purchase price in 
exact proportion to the shortage ih acreage. · 
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_In its Qpinion the court said-
4-S* *"In :view .of the established fact that -Gibson did 
represent that he and another man had measured the 
.boundary and found it contained 60 or 61 acres., and the un-
,dis_puted testimony of the surveyor, who afterwards surveyed 
it, that it contained only 45 acres, considered in .connection 
with the uncontradicted testimony of the estimators, to the 
•effect ·that they re1ied on .M:r. Gibson's statement as true and 
made their estimate accordingly, we think the court erred 
in denying plaintiff relief on account of the shortage.)' ( 100 
S. E. 70.) 
The analogy fo tbe case at bar, we submit, is ·extraordinary. 
1The method in estimating the quantity -0f timber was iden-
tical in each case. The representation as to acreage, though 
·subject to verification, was accepted and relied upon in each 
-case. The cutting of t1mber was nearly completed in. each 
case befo1;e tbe sb.oitag·e was discovered. In the instant case 
:abatement of the purchase price 'in proportion to the short-
age In acreage ·was decreed. Similar action by thls Cour.t in 
the case at bar will complete the analogy. 
TVhite v. Northnip, 150 Md. 18, 132 Atl. 258. 
The ·contract for the sale of timber in that case contalned 
-the phrase-'' said swamp or tract of swamp land contains 
two hundred acres or not less tlian one liundred ninetv 
·acres''. A shortage in acreage developed which, as in the 
case at bar, necess!1rily produced a shortage in the quantity 
of timber estimated. 
49* *The Maryland court dec'ided that the language of 
the contract indicated an intention of the parties to 
deal "iith respect to a definite and certain number of acres 
on which the buyer was entitled to rely a.nd for error in 
which abatement or rescission should be allowed. There is 
no difference in principle or intent between the language used 
in the instant case and t]iat of tbe case at bar-all timber 
'On 423 acres according to actual survey. 
Elam v. Ford, 145 Va. "536, 134 S. E. 670. 
-That case was decided on facts entirely different from the 
case at b,ar. In the first instance, tl1ere were no represen-
Supreme Court of Appeals of Virginia, 
tations made either as to acreage or as to any other matter 
on which the complainant co11:ld claim a right to rely and,. 
therefore, none on' which he, in fact, did rely. In the second,. 
but equally important instance, no shortag·e in the estimated 
quantity of timber existed s,o that the buyer got substantially 
the quantity of timber he expected. In other words, there. 
was neither representation nor reliance upon any represen-
tation involved in the case, nor· any shortage in the estimated 
quantity of timber. The facts of the case clearly show that 
there was no basis for equitable relief. ' 
Elam gave an option to V{ olf e on '' all the merchantable. 
timber * • * on the south side of ·Thorofare Ridge,, 
50* known as the James Elam and John Riner *tract of 
land, containing by estirnation 200 acres". Wolfe tried 
to get an option by the thousand feet or by the acre but Elam 
refused to sell except by the bomidary. 
'' Besides, it appears from the e_vidence, without contra-
diction, that Wolfe endeavored to secure an option on the 
timber by the thousand feet or by the a.ere, and that W. L .. 
Elam refused to option it except by the boundary, and stated 
he would not sell it any other way." (145· Va. 544.) 
Wolfe sold his option on the t~l;)er to Ford. Ford and 
Elam never saw or talked about the matter until long after 
the transaction was consummated. (145 Va. 546.) The as-
signment of the option by Wolfe to Ford ''construed the op-
tion to be a contract of hazard". The agreement between 
Wolfe and Ford provide~-
" If said boundary of timber should cut out one and one-
fourth million feet of lumber, then in that event the said · 
party of the first part (Ford) is to pay to the said party of 
the second part (Wolfe) one thousand dollars more, making 
in all $2,500.00 should said bo·undarv cut o~t the above men-
tioned amount." (145 Va. 54.4.) 
The only representations claimed were that Elam told 
Wolfe that ·"he had tl10 timber there and l1e would sell me 
the timber on the John Riner and James 1Elam tracts of land 
for $10,000, estimated 200 acres''. T4e option contained the 
phrase '' containing by est'l-mation 200 acres''. · The uncon-
tradicted evidence, however, was tl1at ]~lam "refused to op-
tion it except by the boundary". (14-5 va. 544. Italics ours.) 
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The option was assigned to Ford as. an option by the 
51 ~ boundary. 
*On those facts it is difficult to perceive the basis in 
that case for equitable relief. Certainly it is clear, as the 
opinion points out, . that, whatever representations might be 
claimed to have been made by Elam to Wolfe, they were not 
passed on to Ford ai1d were not and could not have been re-
lied on by him. 
Moreover, there was no actual shortage in the quantity 
of timber estimated to be on the boundary. Wolfe and Ford 
ag-reed that a bonus of $1,000 :would be paid "if said boundary 
of timber should cut out 114 million feet of lumber". Clearly 
it was contemplated that the boundary might cut much less, 
so that the appropriate purchase price would be only $1,500.00. 
Actual measurement of cut and uncut timber showed that the 
boundary actually contained 1,067,297 feet. On those fac.ts 
this Court said that "the area of the land carrying timber 
is immaterial". (145 Va. 548.) , 
The decision in the Elam Case was, therefore, predicated 
upon essentially different facts, directly at variance with 
th,e facts in the case at bar, and consequently not controlling 
th~reon. The acreage in the Ela.m Case was, in any event, 
mentioned only by estimation, while iu the case a.t bar it was 
represented as accurate according to a double-checked sur-
vey. There were no representations as to acreage or any 
other matter that could have been relied on ~y Ford, while 
Fraher readily admitted his representation of 423 acres to 
the petitioner's representative, which was, without contra-
diction, relied on as true, and turned out to be false. 
52* *The sale in that case was clearly by boundary, the 
seller having refused to sell otherwise, while the sale 
in this case w&s dearly predicated upon estimates made in 
relience upon the representations as to acreage. Finally, there 
was in fact no substantial shortage in quantity of timber in 
the Elam case while a shortag·e of either 28%. % or 31 % ex-
isted in the case at bar, whether viewed in the lig·ht of what. 
the buyer thought he was getting or what the seller thought 
he was selling. 
It is obvious, we submit, that the Elam Case is not here in 
point. 
. Shomnaker v. Cake, 83 Va. 1, 1 S. E. 387. 
In that case the sellers advertised for sale some 300 or {WO acres of. timber land and later advertised the same prop-
erty as 400 acres qf timber land. Still later, the property 
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was offered at public auction, but, no satisfactory bids being 
made, the sale was called off. .At the suggestion of numer-
ous timber men present, the timber on the land was then of-
fered at auction separate from the land. The buyer bid and 
had the timber knocked out to him. 
At the sale the · buyer asked concerning the quantity of 
timber but no representation was ma.de whatever. At the 
sale there was placed in the buyer's hand a survey of the 
land by the county sm-Yeyor showing that there were only 
225 acres in the property by actual survey. This knowl-
53* edge was before *the buyer prior to his signing of the 
contract of vurchase. The buyer had gone on the land 
and made his estimate of the quantity of timber and the 
quantity act'llally produced did not fall short of that esti-
mate. 
The foregoing facts show that the Shoema~er Case, like 
the Elani Case, has not the remotest application to the facts 
before the court for decision. 
The Shoemaker Case came before the court because the 
buyer failed to meet his instalments of purchase price. The 
seller then sought to enjoin further cutting·, to which the 
buyer replied that the parcels did not co~tain the 400 acres 
as advertised and soug·ht abatement of the purchase price on 
that ground. Relief was denied him because (1) there was 
no representation in fact as to acreage; (2) the buyer knew 
the correct acreage from the surveyor's plat prior to his 
purchase; and (3) no shortage in the estimated quantity of 
timber resulted therefrom. 
'' He at the sale demanded to know the quantity of the 
timber, he having declined to buy the land when that was 
offered. The auctioneer. did not know, and referred him to 
the vendor then present, who did not know, l1e said, the 
quantity of timber, but experienced lumbermen had estimated 
2,000,000 feet to be there. • * * Upon application, this county 
surveyor had furnished a statement of the quantity of land as 
225 acres, and grouped the large trees on the plat and the 
wood defined. as 'old field'. This paper, containing this de-
tailed statement about this land, was the paper placed in the 
hands of the purchaser, before he left the auction-house and 
before he signed the contract. "" * * 
54* *"There is not only no proo~ that the quantity of 
tiniber fell short of the estimation, but the inference 
from the testimony is that enough was left on the land bv 
Caire to have equalled the estimation. * * * It is too clear fo·r 
argument that when Cake signed this contra.ct he knew per-
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fec.tly well the quantity of land contained within the desig-
nated boundaries, and that he was not deceived by the de-
scription '400 acres, more or less'." (83 Va. 5-6-7.) 
In the case at bar, on the contrary there was an admitted 
representation as to acreage, an admitted sale by the acre 
according to actual survey and a definitely established short-
.age, or failure in the consideration, as shown. 
CONCLUSION. 
The petitioner most respectfully represents that it has 
made out a clear case entitling it to the relief prayed for, 
that is, an abatement of the purchase price paid into and held 
under the control of the court below. 
The petitioner has clearly established the representation 
of acreage, both verbal and by plat; the materiality of that 
representation in its necessary effect upon the estimates of 
the timber, on which the petitioner relied in making· the pur-
chase ; the actual shortage in acreage which necessarily pro-
duced a shortage in the estimated quantity of timber; as well 
as the percentage of each of the several shortages. In short, 
the petitioner has established by affirmative evidence, 
55* *without material contradiction, that the parties dealt 
with respect to a material and essential fact, the ex-
istence of which was assumed, but which did not actually 
exist. By reason of a mutual mistake the buyer has not re-
ceived what both buyer and seller intended it should receive 
.as consideration for the purchase price. 
The petitioner, therefore, prays this ,Court, on the record 
and original exhibits in this case herewith tendered, to grant 
:an abatement of 20% in the purchase price, representing the 
relation of the non-existant acreage to the represented acre-
age, after first deducting the open land in accordance with 
the established custom for the estimation of timber, 'together 
with its appropriate costs. 
In consideration of which, the petitioner respectfully prays 
that it be granted an appeal and s1tpersedeas from said final 
decree of the .Chancellor below and that this Court, by final 
decree entered in this cause, grant the relief herein prayed 
for in accordance with the prayers of the petitioner's cross-
bill heretofore filed herein. 
Tlie petitioner prays leave to state orally by counsel the 
reasons for reviewing the decision of the lower court com-
0 
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plained of and prays that .a convenient opportunity be granted 
for such oral presentation. 
56* *The petitioner further states its desire, upon the 
granting of this appeal,. to adopt this petition as and 
for its opening b:rief on the heaTing of this matter before this. 
Court. 
The petitionei; also avers that on the 28th day of Augusti 
1942, prior to the filing of this petition and said record and 
original exhibits in this cause with the Clerk of this Courtl· 
a typewritten copy of. this petition was mailed to each of 
counsel for the appellees, Messrs. J. Segar Gravatt and W. 
Moncure Gravatt, couns·e1 for the adult parties and guardian 
ad litem for the infant parties respectively, addressed to each 
at his respective office in the City of Blackstone, Virginia. 
GALLIHER & HUGUELY, INC., 
B. HUN;TER BARROW, 
WM. EARLE WHITE, 
BOWLES, ANDERSON & BOYD, 
AUBRE1Y R. BOWLEiS, JR., 
· Counsel. 
By Counsel.. 
57* *I, Aubrey R. Bowles, Jr., an attorney practicing in 
the Supreme Court of Appeals of Virginia, do certify 
that, in my opinion, there is such error in the record accom-
panying this petition that the final decree complained of 
should be reviewed and reversed . 
.A.UBRtE.Y R. BOWLES, JR. 
Richmond, Virginia, Aug-ust 28th, I 942. 
Received August 28, 1942 .. 
M. B. WATTS, Clerk. 
October 12, 1942. Appeal and s1npersecleas awarded by the 
Court. · Bond $1,000. 
M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court of Greensville County 
at the courthouse of said county <;>n Wednesday, the 6th 
day of May, 1942. 
Be it remembered that heretofore, to-wit, at rules held in 
the clerk's office of said court on Monday, the 27th day of 
May, 1940, came E. S. Fraher, Individually and as Guardian 
of Emma Brown Fraher, Edward S. Fraher, Jr., Betty 
Wright Fraher, Otho Fraher, infants, James D. Brown, 
Bessye Field Brown, Georg·e Field Brown, Emma Wright 
Brown, Mary Louise Brown, Nicholas Jarratt Brown, Lucy 
Brown Parsons, Thos. Wesley Parsons, Susan Brown Gra-
ham, James Warren Graham, :Minnie ,Brown Rhodes, Wil-
liam Edward Rhodes, Complainants, by their counsel, and 
filed their bill in equity against Emma Brown Fraher, Ed-
ward S. Fraher, Sr., Betty Wright Fraher, Otho Clement 
Wright Fraher, infants under the· age of 14 years, Defend-
ants, in the words and figures foil owing: 
(Note: Original bill copied in toto into amended and sup-
plemen~al bill set out in full at Ms., pp. 60-74. For original 
bill and exhibits see Manuscript record, pages 1-16.) 
page 17 ~ (Note: Bill taken for confessed at Rules June 
17, 1940. See Manuscript record, pag·e 17.) 
page 18 ~ (Note : Guardian ad Litem appointed July 13, 
1940. ,See Manuscript Record, p. 18.) 
page 20 ~ (Note : Answer of Guardian ad Li,te~n filed 
July 25, 1940. See Manuscript record, pages 19-
20.) 
page 21 ~ (Note: Decree of reference entered J ulv 29, 
1940. See M.anusc.ript Record, pages 21-22... Ex-
cerpts therefrom follow.) 
1. Whether or not the inf ant defendants own or have a.ny 
interest in the land and timber in the bill in these prnP~ed-
ings mentioned. 
'"\·i::· 
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G. I. Vaughan .. 
page 22 }- 5. ,vhether or not it is to the interest of the 
infant respondents that the timber upon the land 
in these proceedings be sold to Galliher & Huguely, Inc., for 
the sum of $20,000.00 c~sh, as set forth in the bill in these 
proceeding·s filed. 
page 23 }- (Note: Depositions in support of bill taken 
A ug-ust 30, 1940, certified by Commissioner Sep-
tember 14, 1940, and filed October 3, 1940, from which the 
following are excerpts. See Manuscript Record, Pages 23-
43.) 
G. I. VAUGH.AN, 
a witness of lawful a.g-e being duly sworn, deposeth as fol-
lows: 
Examination by J. S. Gravatt: 
Q. What is your full name 1 
A. George Ira Vaug·han. 
Q. Where do you live? 
A. In Blackstone. 
Q. What is your occupation? 
A. Well, I have been in the lumber and timber business. 
Q. How long· have you been in the lumber and timber busi-
ness? 
A. Since 1908. 
page 24 }- Q. Have you had experience over that period 
of time in estimating standing timber T 
A. I have spent all my time since then in the lumber busi-
ness. 
Q. This suit involves the sale of certain timber standing 
on a 423 ac.re tract of land in Greensville County. Did Mr. 
E. S. Fraher take you over this piece of property to look 
over this timber? 
A. Yes, sir. 
Q. Did you make any estimate? 
A. Yes, sir, I l;iave been over it a good many times. I spent 
two yea.rs trying to sell it. 
Q. Is the sale of this timber to Galliher and Huguely, Inc. 
for $20,000.00, which we are asking the Court to approve, 
is it a. fair market value for that tract of timber in your 
opinion. Is the sale of that timber at $20,000.00 a good, poor, 
or average price for the timber. 
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G. I. Vaughan. 
A. A very g'Ood price, ]\fr. Gravatt. 
Q. What value did you put on this tract of timber 7 
A. I thought about $18,000.00 would be a pretty fair price. 
Q. How many feet of timber did you estimate¥ 
A. I reckon, according to my judgment, it is around 31/2 
or 4 million feet. 
Q. How many people did you take on this timber when you 
were trying to sell iU 
A. 1Vell, I took four men from Richmond, one from La-
Crosse, one from Crewe.. There were a good manv during 
that time. ~ 
Q. Did you get any offers! 
A. No, sir, Mr. Fraher always held out for $20,000.00 and 
they all thoug·ht it was more than they could pay for it. 
Q. In the event that these inf ant children of Mr. E. S. 
Fraher own any interest in this timber, is it your opinion 
that a sale of this timber at $20,000.00 would he to the in-
terest and benefit of the children t 
page 25 } .A. Yes, sir. 
Q. Is the present market on timber_ active at 
this time? 
A. Verv active a.t this time. Lumber has advanced a dol-
lar of two a thousand in the last four weeks. 
Q. What has it been prior to the last four weeks T 
A. Very poor. 
Q. Is this timber mature and ready to be cut? 
A. Yes, sir. 
Q. Would it be advisable to let the timber stand and in-
crease its gTowth 1 
A. I don't think so. Some would improve, but I believe 
it would be to a better advantage to cut the largest size and 
let the young· timber grow. 
Guardian ad Liteni asked no questions. 
Q. Do you consent to have your name affixed to the depo-
sitions by the stenographer with the same force and affect 
as though signed by you personally. 
A. Yes, sir. 
G. i. V .A.UGHAN 
By: GLADYS HOOD, Stenographer 
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E .. S. FRAHERi 
a witness of lawful age · being duly sworn, deposeth as fol-
lows: 
Examination by J. S. Gravatt: 
Q. State your name, age, residence, and occupation, please .. 
A. Edward Shelton Fraher, age 49, residenc.e 311 High 
Street, Blackstone, Va., retail coal, wood, fuel business. 
Q. You are the father I believe of the infant defendants 
in this case, are you not! 
A. I am. 
Q. Will you give the names and ages of your ehildren 
please. 
page 26 ~ A.. Emma Brown Fraher, she1s nearer 11 than 
10, Edward Shelton Fraher, Jr., 8 years, Bettie 
Wright Fraher1 4 years, Otho Clement Wright Fraher,' 2 
years. · 
Q. 1\fr. Fraher, I want to question you first in regard to 
the sale of the timber involved in this suit. Did you have 
the responsibility of selling the timber mentioned and de-
sc.rihed in the bill standing on 423 acres located in Greens-
ville Countyf 
A. I did at the request of the owner. 
Q. A.t whose request was thatY 
A.. Mrs. 0. C. Wright and Mr. Brown. 
Q. ov·er what period of time did you negotiate for the sale 
of this timber f 
A.. It was nearlv three vears. 
Q. Have you had any experience personally with dealing 
in timber and buying and selling timber? ~ 
A.. I have had some experience. 
Q. State what experience you ha:ve had. 
A. Well, I have sold within the last three years, I might 
say, approximately $20,000.00 worth of timber in addition 
to this transaction. 
Q. Prior to that time, did you have any? 
A .. Yes, I have had some practically all of my life. 
Q. You· are now, I believe, engaged in the retail coal, wood,. 
and fuel business. 
A. That's right. 
Q. Did you personally go over this timber f 
A.. Yes, sir. · 
Q. How many times did you go over this timber in show-
ing it to other people and having· it estimated. 
A.. I suppose 20 or 30 times. 
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page 27 }- Q. How many people did you take over this 
tract of timber? 
A. I imagine something· like 20 people. 
Q. What price were you asking for the timber¥ 
A. I asked $20,000.00 for it. · 
Q. How did you arrive at that figure? 
A. I based the price on estimations. I l1ad it estimated 
by a man I considered the best I . could find. 
Q. Who was that Y 
A. Mr. Henry Barrow. 
Q. What was his estimationY 
A. About two million nine hundred thousand feet. 
Q. What price per thousand feet did you put timber m 
fixing the price. 
A. I didn't put it at any particular price per thousand 
but at a lump sum. 
Q. Was that the top price? 
A. One time a real estate agent set it at $22,000.00. 
Q. You never asked for this timber for the owners a 
greater sum than $20,000.00. I don't mean what your agent 
asked. . 
A. I don't think so. I'm not exactly fresh on that. I 
talked with Mr. Brown about it a lot and I don't reckon 
that the price was ever more than $20,000.00. 
Q. What other timber buyers besides Galliher and 
Huguely, which I believe is a Washington concern, did you 
offer this timber? 
A. Meade Parham, Stony Creek, Va., American Hardware 
Co., Petersburg, Claiborne, Jones, and Smelling, to a Mr. 
Hawkes at Vic.toria, R. S. Cushwa, a South Carolina con-
cern, and also a Lynchburg·, ·and Chase City concern. A 
number of other people looked it over but I turned them over 
to Mr. Vaughan. 
page 28 r Q. Did any of those people make any offer to 
buv this timber? 
A. I had an offer once of $18,000.00. Ti;hey said they would 
consider it at that price but didn't say they would buy it. 
Q. And you offered it to all of these people at $20,000.001 
A. Yes, sir. 
Q'. You have made a sale of this timber, subject to the 
approval of the court in the event the infant children own 
any interest in it, to Galliher and Huguely, Inc.,. Washington . 
. A. I have. 
Q. At what price is that sale made. 
A. $20,000.00 net. 
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E. 8. Fraher. 
Q. In your opinion is that a good or a poor price for the 
timber¥ 
A. I think it is a good price. 
page 44 }- · (Note: Report of Special Commissioner pur-
suant to decree of reference filed October 3, 1940. 
See Manuscript Record, pages 44-50.) 
page 50 ~ (Note: Decree October 31, 1940, ori report of 
Special Commissioner confirming same and di-
recting conveyance by ,J. Segar Gravatt, Special Commis-
sioner, of infants' interest in timber. See Manuscript Rec-
ord, Pages 50-54.) 
pag·e 55 ~ And afterwards, in said court, on the 14th day 
of January, 1941. 
PRE;LIMINARY REPORT OF COMMISSIONER IN 
CHANCERY. 
E. S. Fraher, and others, Complainants 
v. 
Emma Brown Fraher, and others, Defendants 
Now comes the undersigned Commissioner in Chancery, 
actin~· under a certain dooretal order entered in this cause 
on the 31st day of October, 1940, and makes the following 
preliminary report to the Court : 
By the said decree your Commissioner was directed to 
execute a deed conveying the interest of the infant defend-
ants in this ca.use in certain timber· located in Greensville 
Countv to Galliher & Hug·uely, Inc., and to collect therefor 
the total purchase price of $20,000.00, the amount which the 
said Galliher & Hug·uely, Inc., has agreed to pa.y for the said 
timber. 
Your Commissioner reports that the said land upon which 
this timber which is the subject of the aforesaid order stands 
was surveyed by James Field on April 13-16, 1937, and,· ac-
cordin~: to the plat of tl1e said James Field, said property 
contained 423 acres: 
That the said Commissioner, in accordance with tlie said 
clecretal order, conveyed the said timber and desc,ribed the 
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property by metes and bounds as shown on the survey and 
plat of the said James Feild dated April 13-16, 1937, and 
described the said land as containing ·423 acres, 
page 56 ~ more or less; that this deed was delivered to Mr-
B. Hunter Barrow, Attorney for Galliher & 
Huguely, Inc., in esc.row, to be held by the said B. Hunter 
Barrow until the payment of the entire purchase price by 
the said Galliher & Huguely, Inc. That this deed was placed 
in the hands of the said B. Hunter Barrow on November 13. 
1940. . 
That it was not until sometime in the latter part of No-
vember, 1940, after several telephone calls to Mr. Barrow 
and several letters, was he advised tha.t the purchasers had 
become concerned as to the amount of acreage contained in 
the said property and were having the said tract of l~nd 
surveved. 
On ·or about the 20th day of December, 1940, the under-
signed went to Dinwiddie and interviewed Mr. B. Hunter 
Barrow, at which time he was advised by l\fr. Barrow that 
the purchasers had completed a survey of the tract of land 
described in the deed of conveyance from your Commissioner, 
and had found that the same contained only 346. 7 acres, in-
stead of 423 acres, as shown on the plat of Mr. Fields, above 
ref errecl to, and thereupon advised your Commissioner that 
the purchasers were unwilling· to pay the full purchase price 
of $20,000.00 for the timl)er standing upon the property be-
cause of the shortage in acreage. 
At the time that the purc:hasers were permitted to enter 
upon this property by the adult heirs, they deposited one-
tbird of the purchase price, or $6,667.00. This money your 
Commissioner has received into his hands and has disbursed 
the sum of $5,000.00 to J. D. Brown in the pay-
page 57 ~ ment of the one-fourth interest of the heirs rep-
resented bv the said J. D. Brown. 
The purchasers take the position that there is_ a shortage 
of 76 acres, or 18% of tlie total acreag·e, and offer, upon this 
basis. to pay 82% of the agreed purchase price, to-wit, $16,-
400.00, less the amount already collected, that is $6,667.00, 
their offer in this respect including: a. stipulation to the ef-
fect that neither party shall be prejudiced thereby to pursue 
such leg·al remedies as may be deemed advisable for the col-
lection or adjustment of the balance of the said purchase 
price of $20,000.00. 
Your Commissioner reports, that he is not at all convinced 
that there is any shortage in the acreag·e, or that there is 
any error in Mr. Fields' survey of this property, and your 
Commissioner woulcl call attention to the fact that all of the 
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timber has at this timet been removed from the said property, 
and that so far as your Commissioner is aware, the survey 
showing a shortage in acreage was not made until after the 
said timber had been cut and removed. It is, therefore, the 
opinion of the Commissioner that your Commissioner should 
be authorized to accept the sum offered by the purchasers.,, 
with the express understanding that all rights of all parties. 
are protected and that by accepting the said sum no right to 
proceed against the purchasers f o.r the balance of the pur-
chase price, principal, interest, and damages, if any, shall be 
waived or in any wise affected thereby. 
page 58 ~ Your Commissioner prays that this report may 
be filed in the papers in this .cause and made a 
part of the record; that he may receive the guidance:r advice,, 
and direction of the court as to the manner in which he should 
perform the duties imposed upon him under the decree of 
October 31, 1940, and that all necessary and proper orders. 
may be entered, inquiries directed, and that all proper and 
necessary relief may be granted as the nature of this report 
may require in equity. 
Respectfully submitted, 
J. SEGAR GRAVATT, 
Spee 'L Commissioner. 
'page 59 r And afterwards, in said court, on the 17th day 
of February, 1941.. 
DECREE .. 
E. S. Fraher, Individually and as Guardian of Emma Brown 
Fraher, Edward S. Fraher, Jr., Betty "\Vright Fraher,. 
Otho Clement Wright Fraher, Infants, ,James D. Brown, 
Bessye Field Brown, Geo. Field Brown, Emma Wright. 
Brown, May Louise Brown, N ocholas Jarratt Brown,. 
Lucy Brown Parsons, Thos. Wesley Parsons, Susan Brown 
Graham, James Warren Graham, Minnie Brown Rhodes, 
William Edward Rhodes, Complainants 
' v. 
Emma Brown Fraher, Edward S. Fraher, Jr., Bettv Wright 
. Fraher, Otho Clement Wright Fraher, Infants under the 
ag·e of 14 yea.rs, and Galliher & Huguely, Inc., a foreign 
corporation, Defendants · 
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This day came the complainants and asked leave of court 
to file their amended or supplemental pill, making· Galliher 
& Hug·uely, Inc., party defendant thereto, as well as Emma 
Brown Frahei', Edwa.rd S. Fraher, Jr., Betty Wright Fraher, 
and Otho Clement Wright ]'raher, infants under the age 
of 14 years, defendants. And it appearing to the court that 
the said Galliher & H uguely, Inc., a. foreign corporation, is 
a necessary party to this suit in order to a full determina-
tion of the matters in controversy involved therein, it is 
therefore, adjudged, ordered and decreed that the said com-
plainants be and they are hereby permitted to file their said 
amended or supplemental bill making Galliher & Huguely, 
Inc., defendant thereto. ·And this cause is hereby remanded 
to rules, to file the said amended or supplemental bill, and 
to have the Clerk issue proper process summoning the new 
party defendant Galliher & I-I ugtiely, Inc., a foreign corpo-
ration, to answer the said amended or supplemental bill. 
page 60 ~ And afterwards at rules held in the clerk's of-
fice of the Cireuit Court of Greensville County, 
Virginia, on Monday, the 3rd day of :March, 1941, came E. S. 
Fraher, individually a.nd as guardian of Emma Brown 
Fraher, Edward S. Fraher, ,Jr., Betty Wright Fraher, Otho 
Clement ·wright Fraher, infants, James D. Brown, Bessye 
Field Brown, Geo. Field Brown, Emma. Wright Brown, Mary 
Louise Brown, Nicholas Jarratt Brown, Lucy Brown Par-
sons, Thos. Wesley Parsons, Susan Brown Graham, J a.mes 
Warren Graham, 1Ylinnie Brown Rhodes, William Edward 
Rhodes, Complainants, by their counsel, a.nd filed their 
Amended or Supplemental Bill, in equity, against Emma 
Brown Fraher, Edward S. Fraher, Jr., Betty Wright Fraher, 
Otho Clement Wright Fraher, infants under the age of 14 
years, and Galliher & Huguely, Inc., a foreign corporation, 
Defendants, in the words and figures, following: 
IN CHANCERY. 
AMENDED OR SUPPLEMENTAL BILL. 
E. S. Fraher, Individually and as Guardian of Emma Brown 
Fraher, Edward S. Fraher, ,Jr., Betty "\Vright Fraher, 
Otho Clement Wright Fraher, Infants, James D. Brown, 
Bessye Field · Brown, Geo. Field Brown, Emma Wright 
·Brown, Mary Louise Brown, Nicholas ,Jarratt Brown, 
Lucy Brown Parso~s, Thos. Wesley Parsons, Susan Brown 
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Graham, J a.mes vVarren Graham, Minnie Brown Rhodes, 
"William Edward Rhodes, Complainants 
v. 
Emma Brown Fraher, Edward S. Fraher, Jr., Betty Wright 
Fraher, Otho Clement Wright Fraher, Infants under the 
age of 14 yea.rs, and Galliher & Huguely, Inc., a foreign 
corporation, Defendants 
page 61 ~ To the Honorable Robert W. Arnold, Judge <>fthe 
Circuit Court of Greensville County: 
Your complainants respectfully repr~sent unto your Honor 
that heretofore, to-wit, on the 27th day of May, 1940, your 
complainants exhibited their original bill of complaint against 
Emma Brown Fraher, Edward S. Fraher, Jr., Betty Wright 
Fraher, and Otho Clement Wright Fraher, infants under 
the age of 14 years, wherein they set forth-
(1) That M. Bessie Brown died in the County of Notto-
way testate on the 22nd day of March, 1935, that her wHl was 
duly probated in the Clerk's Office of the Circuit Court of 
Nottoway County on the 7th day of March, 1938, a copy of 
which said will and the order of probate duly certified are 
filed herewith and made a part of this bill, marked ''Exhibit 
A". That no executor being named in the said will that E. 
S. Fraher qualified as administrator c. t. a. and filed his 
final a.cc.ount which was duly approved by the J udg·e of the 
Circuit Court of Nottoway County on September 8~ 1938, 
a certified copy of which said final account is filed herewith 
marked ~'Exhibit B''. 
(2) Tha.t since the probate of the said will and the filing 
of the aforesaid final account, Lucy Wright Fraher had de-
parted this life to-wit on the .... day of . . . . . . . . . That no 
will of the said Lucy vV right Fraher has been found and 
your complainants allege that the said Lucy Wright Fraher 
departed this life intestate. 
page 62 r (3) That Lucy Wright Fral1er left surviving 
the following heirs at law: E. ,S. Fraher, widower, 
and the following· infant children.: Emma Brown Fraher, 
10 years of age, Edward S. Fraher, Jr., 7 years of age, 
Betty Wrig·ht Fraher, 3 years· of a.ge, and Otho Clement 
Fraher; 2 years of age.. That your complainant, E. S. 
Fraher, has qualified in the Circuit Court Clerk's Office of 
Nottoway County as g'Uardian of the aforesaid infant chil-
dren. 
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{4) That at the time of her death the said M. Bessye 
Brown owned an undivided 3/8 interest in and to the follow-
ing· described real estate located in Belfield Magisterial Dis-
trict in the County of Greensville, State of Virginia, to-wit: 
Four hundred twenty-three (423) acres, more or less, as 
.shown on a plat made by James Fields dated April 13 to 
16th, 1937, the metes and bounds of which are .given thereon. 
as follows : Beginning at a dead oak tree, now down, at 
northeast corner, thence south 85 degrees west 1265 feet to 
stake in branch, thence south 28 degrees west 209'2 feet to 
post oak, thenc~ south 28 degrees west 400 feet to a pine tree 
along· Virginian Railroad right-of-way, thence south 23 de-
grees west, 1390 feet to twin gum tree on mill branch. Down 
mill branch as it meanders 2975 feet to Broken dam, thence 
down same branch 2000 feet to maple tree near road, thence 
south 75112 degrees east 4140 feet to large pine tree, thence 
north 91h deg·rees east 568 feet to stake, thence south 77 % 
degrees east 600 feet, thence north 31h degrees 
page 63 }, east 600 feet, thence north 13 degrees east 550 feet, 
thence north 11h degrees west 800 feet, thence 
north 18 degrees east 285 feet, thence· north 25% degrees east · 
855 feet to center at Railroad tract, thence north 251h de· 
grees east 2200 feet to point at beginning. It being the prop-
ertv devised under the will of James D. Brown recorded 
E,ebruary, 1891, Will Book, 9, page 615, in the Clerk's Office 
of the Circuit Court of Greensville County. 
That the ownership of this property was acquired as fol-
lows: That James D. Brown owned the entire tract and by 
his will recorded February, 1891, ·vvm Book 9, page 615 in 
the Circuit Court Clerk's Office of Greensville County the 
said property was devised ·to his three children, Mrs. 0. C. 
Wright, Mary E. Brown (M. Bessye Brown), C. M. Brown, 
and his widow, Lucy A. Brown, jointly, that is, an undivided 
1,4 interest therein to each of the aforesaid devisees. That 
Lucy A. Brown, widow of J.- D. Brown, by her will recorded 
in the Clerk's Office of the Circuit Court of Greensville 
County left her undivided 14 in the aforesaid tract equally 
to her two daughters, Mrs. 0. C. ,vright and Mary E. 
(Bessye) Brown. That the h~irs of C. l\f. Brown and their 
respective interest in the said tract are as fallows: Bessye 
Field Brown, widow, 1/3 life estate in a 14 share, James D. 
Brown, 1/32, George Field Brown, 1/32, Emma Wright 
Brown, 1/32, Mary Louise Brown, 1/32, Nicholas Jarratt 
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. Brown, 1/32, Susan Brown Graham, 1/32, Minnie 
page 64 ~ Brown Rhodes, 1/32. . 
That the following lang·uage from the will of 
M. Bessye Brown, dec'd., is upon its face ambiguous and un-
certain~ '' Everything I have to my precious sister-mother-
(:M:rs. 0. C. Wright) and my darling· little girl, Lucy Wright 
Fraher ·everrbody has been s~ good to me I wish I had some-
thing for e-yeryone of course Shelton Fraher my son & my 
baby love E,:inma. Brown Fraher have to have shares too 
h11:t the biggest sha1:e to sister-mother-all my love and 
thanks & appreciation to all of you £ or everything. 
M. ~ESSYE BROWN'' 
Tha.t this provision of the said will of J\il. -Bessye Brown 
must be consfrued in order to determj.ne the heirs and 
devisees of· l\L Bessye Brown and what interest each takes 
in the reai property of the said M. Bessye . Brown~ 
The following allegations are therefore ma~e for the pur-
pose of coiµorming this bill to tl}e requirements of the law 
for the sale of infant's land in the event it should be de-
termined that the said infant heirs of Lucy Wright Fraher 
own an interest in the real estate of M. Bessye Brown to-
wit: That the names of the infant children of Lucy Wright 
Fraher are as follows: Emma Brown Fraher, 10 yea.rs, Ed-
ward S. Fraher, Jr., 7 years, Betty ·wright Fraher, 3 years,. 
Otho Clement Wright Frah~r, 2 years. That there is grow-
ing upon the aforesaid 423 ·acre tract, · the description of 
which is given hereinabove, a considerable amount of tim-
ber trees, the market value of which is $20,000.00. 
page 65 ~ That subject to the life estate of Mrs. 0. C. Wright 
the said children inherit the following real estate 
fro.m their grandfather, Dr. 0. C. Wright, the approximate 
value of eac~ tract being set opposite thereto : a 2 acre lot and 
home in Jarratt, Sussex County, '$7,500.00; 50 acre fa.rm ne~r 
.Jarratt lying in Sussex and Greensville Counties, $3,000.00; 
460 acres in Greensville County, $4,600.00; 13/72 interest in 300 acres lying in Pittsylvania County valued at $3,:ooo.on; 
approximately $15,000.00 of personal property held in trust 
for the saicl infant children by Mrs. 0. C. Wrig·ht. That 
this comprises all of the real and personal property belong-
in~ to the said infant children 01~ in which they have any in-
terest. that the heirs and distributees of the said infants if 
they or any of them were dead would he their father, E. S~ 
Frahe;r or L11.eir surviving· sisters and brothers. 
(5) That all of the owners of the standing timber upon 
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the 423 acre tract hereinabove described have made an agree~ 
ment for the sale of the standing timbe.r located thereon to 
Galliher and Huguely, Inc. for the sum of $20,000.00. That 
if it should be determined that the said infant children own 
any interest in the said real estate or standing timber, their 
interest therein would be comparatively small, that the tim-
ber growing upon this tract of land is mature and at a stage 
in its growth when the increase in the value thereof, if al-
lowed to remain standing, will be small and slow, 
page 66 ~ that the price offered therefor is an excellent one 
and that the interest of the. infants will be pro-
moted by a sale of the said timber at this time and that the 
rig·hts of no person will be. violated by said sale. 
And thereupon he prayed that-
( 6) .In c.onsideration whereof and for as much as your 
complainants are remediles in the premises save in a court 
of equity, your complainants pray that E·. S. Fraher, Emma 
Brown Fraher, Edward S. Fraher, Jr.,iBetty Wright Fraher, 
and Otho Clement :B,raher may be made parties defendant 
to this bill. Tha.t a guardian ad litem ma.y be appointed to 
defend th~ rig·hts of the said · infants Emma Brown Fraher, 
Edward S. Fraher, Jr., Betty Wright Fraher, and Otho Cle-
ment Fraher. That the adult defendants and the said 
guardian ad litem be required to answer the allegations here-
in ·contained, that the said infants may answer by their 
guardian ad litem to be assigned to them, who shall answer 
the said bill on oath in proper . person, that E. S. Fraher 
be required to answer in proper- person but not on oath, the 
oath being herein waived as to him. That the will of :M. 
Bessye Brown may be construed, and that by a construction 
of the will it be determined that the infant defendant heirs. 
of Lucy Wright Fraher have an interest in the timber agreed 
to be sold to Galliher and Huguely, Inc., that the court may 
direct a commissioner to execute a proper deed for the inte;r-
est of the said infants and that the c.ourt will desig-
page 67 ~ nate what portion of the purchase price should 
be paid to the g·uardian for the interest of the 
said infant~. That all proper accounts, references, and or-
ders may b'e entered, made and taken as may be necessary 
to pro.tect the interests of all parties herein and such orders 
entered as. may be requisite to a final and! eomplete construe'." 
ti.on of the last will and testament of M. Bessye Brown, 
dec'd. That all proper allowances and counsel fees may be 
made· in this suit and that your complainants may have all 
such other and other and general relief in the premises as 
48 Supreme Court of Appeals of Virginia 
I .I 
the nature of their case may require or to equity shall seem 
meet. · · ·: 
(Signed) E. S. FRAHER, Guardian Emma 
· Br'own Fraher, Edward S. Fraher, 
Jr., Betty Wright Fraher, Otho Cle·-
ment ·wright Fraher 
JAMES D. BROWN 
BESSYE FIELD. BROWN 
GEORGE FIELD BRO.WN 
EMMA WRIGHT BROvVN 
:MARY LOUISE BROWN 
NICHOLAS JARRATT.BROWN 
LUCY BROWN PARSONS -: 
THOMAS WESLE.Y P.ARSONS 
SuSAN BROvVN :GRAHAM . -~ j 
JAMES W~t\.RREN GRAHAM 
MINNIE. BROvVN RHODES. 
WILLIAM EDWARD~ RHODES 
By . ·.. . . . ....... ~-.... · ......... · .... ~ .... . 
· Counsel 
page ?.8 ~ ~hat a ~·uar~ian ad li~er1: was appointed to q.e-
. · · fend·· the mterest of the infant defendants, a:hd 
proper answers on behalf or t!ie saJd infant de~ertdan~s filed; 
and a decree of reference was entered in your Honor's court 
ref erring this cause to one of the commissio·ners of youi· 
Honor's court, who was d~rected to inquire and report" to 
the court as follows, to-wit: · · 
1. Whether or not the infant defendants own or have any 
interest i~ t~e lane} and ttmper in . *e pill in these proceed.: 
1ng·s mentionecl. · · · · 
· 2.. vVho are the owners of the land and timber in the bill 
in thes·e proc.eeding·s ·mentioned and. what are their respec.-L 
Hve interests or shares therein. · · · 
· ;l. A.JI the esta.te1 real· an4 · personal, belonging to the in-
f ant respondents, where situatec}, and what is its fee simple 
and annunl value. . . . 
4. ·whether. the interests of the said infant respondents 
wjll be· promoted by t!1e saie of t~e ttmper stan4ing upon the 
tract ~n these proceedings ment~oned.. · 
·· 5. Whether" or not it is to the interest of the inf ant re-
spondents that the timber upon the land in these proceed-
i1i~s be sold to. Galliher & Hu!ntelv; Inc., · for the sum of 
$20.000.00 cash, as set forth in the ''bill in these proceedtngs 
filed. 
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6. Whether the rights of any person will be violated by 
such sale. · · 
: 7. Who would be the heirs and distributees of the said 
infant defendants, ~f they, or any of them, were 
page 69' ~ dead, and who :are all the persons who are or can 
in any way be interested in this suit, and whether 
all such persons are properly before the court in this cause. 
. . 
vVhereupon, after hearing the testimony of various wit-
nesses, which testimony ,vas reduced to writing a.nd :filed 
with said commissioner, the Honorable ·Robt. F. Hutcheson, 
Jr., made 'his report to your ~onor's court; wherein he de-
termined that the· said infant defendants, Emm:a Brown 
Fraher, E~wara ·S. Fraher, Jr., 1Betty Wrig·hf Fraher, and 
Otho Clement Wright ]~raher; subject to the ·curtesy of E. 
S. Fraher; ·sr., o~n jointly a ·3;16th interest :in the land and 
timber in these proceeding;s described, and reported to your 
Jfonor that the sale of the said timber to Galliher & Huguely, 
Inc., at" the sum of.$20;000.00, would be to the best interest 6f 
the said inf ant 4ef endants. Whereupon your Honor did; on 
·the 31sl day of October·, ~940, enter a decree approving the 
i~eport of (he· af oresaJ<J commis·sioner, 'direct~ng the :e?tecu!. 
tion of ·a deed py · a spec~al commissioner conveying the in-
terest of the· said infant ·defendants to Galliher &· Huguely, 
:Inc., upon the payment by the saJd Galliher~ ~uguely, Inc., 
to the sai~ commissioner of the total p1trc.ha.se price of $20,-
000.00, an9- did d!rect ~n the saJd decree as to the· manner in 
which the said spec~al commiss~oner · should disburse tlie sajq. 
funds so coming into his· hands. · 
... r:tiat peretofore, ~o-wJt, on t)ie ioth day of Jan-
page 70 ~ nary, 1941, a special report and petition was #leq. 
· · by J. Segar Gravatt, the special commissioner of 
sale, settJ:ng forth the execution and deiivery of a . deeg. in 
accordance with the directions of· the dec:re'e, conveying to 
the said GalJiher & HugueJy, Jnc., the timber stand~ng upon 
the land in the bjl} in the proceed~ng·s jn tl1js ca.use men:. 
tioned and described. It further appears from the said re-
·port that the said Galliher & HngueJy, Inc., wh~le not 'deny-
ing· their agTecment to pay the sum of $20,000.00 for the tim-
ber standing upon the tract of land in the said bill in the 
proc.eedings mentioned, having paid the sum of $6,667.00, 
refused to pay the balance of $13,333.00 because of an al-
1eg-ed shortage in acreage of the land upon which the timber 
sold the aforesaid Galliher & Huguely, Inc., stands. It fur-
tl1er appears from the said report of the Raid special com-
missioner of sale that substant~al~y aJ~ of ~he s~an~ng ttmJ)er 
.. - . . . .. . . ) .. 
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'upon the said tract of land has been cut, and that the· mills 
and sawed timber have been removed by the said purchasers 
from the said tract of land. Wherefore, your complainants 
respectfully represent unto your Honor that the aforesaid 
circumstances bring· about a situation where full justice can-
not be done, or the whole controversy concluded, without the. 
presence of Galliher & Huguely, Inc., a foreign corporation,. 
as partie~ to this suit in that the payment of the entire pur-
chase price or such part thereof as the infant defendants and 
other parties to this suit may be entitled cannot 
page 71 ~ be had without a proper determination of the right 
of the said purchaser to with-hold the balance of 
the said purchase price, and without proper inquiries, orders, 
and decrees of your Honor's court in determining all the-
matters in controversy between the parties to this suit. 
Your complainants further allege that they are without 
remedy save in a court of equity, wherein matters involving 
the sale of infants' lands are alone cognizable; that your 
complainants have a right to :fHe this amended, or supple-
mental bill both under the g·eneral rules of equity practice: 
and procedure and by virtue of Section 6139 of the Code of 
Virginia and Section 6095 of the Code of Virginia. 
And your complainants further represent unto your Honor· 
the following state of facts as to the institution and prosecu-
tion of this suit: 
That at the inception of the sale of this timber your com-
plainants and their agent and representative, E. S. Fraher,. 
not having bad the advice of counsel, believed that the infant 
defendants in this case did not have any interest in the said 
. timber. ,vith such belief the said adult owners, your com-
plainants, entered into an agreement with the duly authorized 
representative of Galliher & Hug'Uely, Inc., for the sale of the: 
sa1d timber for the sum of $20,000.00; that thereafter, and 
before the formal execution of a final ag-reement and deed,. 
the said purchaser, Galliher & Huguely, Inc., em-
page 72 ~ ployed Mr. B. Hunter Barrow, Attorney at Law,. 
of Dinwiddie, Va., to examine the title to the said· 
property and report to them; that upon an examination of 
the said title Mr. Barrow reported that the will of M. Bessye 
Brown was ambiguous and of doubtful construction, a.nd 
that it would be necessary to institute a chancery suit in or:.. 
der to clear the title to the said property; that' the said B. 
Hunter Barrow, in a conference with counsel for your com-
plainants, requested the said suit for the purpose of having 
the sale to the purchasers, Galliher & Huguely, Inc., ap-
proved by an order of your Honor's court and a proper deed. 
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executed conveying the interest of the said infants, if any, 
to the purchaser, in support of which allegations your com-· 
plainants file a copy of a. letter from Mr. B. Hunter Barrow, 
addressed to J. Segar Gravatt, Attorney at Law, Blackstone, 
Va., dated January 19, 1940, also copies of letters from Mr. 
Barrow to J. Segar Gravatt, Attorney at Law, dated Feby. 
23, 1940, and May 3, 1940. In addition thereto the said pur-
chaser required of the adult heirs, and especially :Mrs. 0. 
C. Wright a bond, wherein the· said Mrs. 0. C. ,,rright agreed 
'' to have a chancery suit instituted and prosecuted to a con-. 
clusion for the purpose of construing the will of the sai<l 
M. Bessye Brown and ma.king such conveyance as may be 
necessary to Galliher & Huguely, Inc., to perfect in the said 
Galliher & Huguely, Inc., a fee simple general warranty rec-
ord title to the timber aforesaid,'' in which said bond the 
said Mrs. 0. C. Wright further agreed to '' save 
page 73 ~ harmless the said Galliher & Hug-uely, Inc., * * ~ 
from the claim of any person whomsoever claim-
ing the said prop·erty, or any interest therein, through M. 
Bessye Brown or Lucy ··wright.'' 
'Dhat copy of the bill filed in these proceedings was for-
warded Mr. B. Hunter Barrow, as well as copies of the de-
crees entered by your Honor herein, and Mr. Barrow was at 
all times apprised of the developments of the said chancery 
suit; that for the foregoing· reasons it is equitable and just, 
in view of the circumstances hereinabove set forth, that the 
said Galliher & Huguely; Inc., for whose benefit and at whose 
special instance and request this chancery suit was instituted, 
should be made and should become parties defendant to this 
supplemental or amended bill. -
Wherefore, your complainants pray that the guardian ad 
litem of the said infant defendants be required to answer 
this supplemental bill in proper person and on behalf of the 
said infant defendants; tha.t proper process may issue from 
your Honor's court requiring the said Galliher & Huguely, 
Inc., to answer the original bill in these proceeding·s filed and 
to answer this amended or supplemental bill, but not on oath~ 
the answer under oath being hereby waived; that your Honor 
will issue an order against the said Galliher & Huguely, Inc., 
requiringi the said Galliher & Huguely, Inc. to pa.y into your 
Honor's court the balance of the purchase price 
page 74 ~ for the said timber; that proper inquiries may be 
made, accounts taken, and issues directed as may 
be requisite to finally and COJ?-pletely resolve all matters in 
controversy between the parties to this suit and as may be 
necessary to protect the interest of all parties to these pro-
ceedings; and that your complainant may have all such fur-
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ther, and other, and general relief in the premises as the 
· nature of their case may require or to equity shall seem; meet. 
page 75 ~ 
E. S. FRAHER, . 
individually and as g·uardian o.f 
Emma Brown Fraher, Edward S. 
Fraher, Jr., Betty Wright Fraher, 
Otho Clement Wright Fraher 
.TAMES D. BROWN 
BESSYE FIELD BROWN 
GEORGE FIELD BROWN 
EMMA WRIGHT BROWN 
MARY LOffiSE BROWN 
NICHOLAS JARRATT BROWN 
LUCY BR.OWN PARSONS 
THOS. WESLEY PARSONS 
SUSAN BROWN -GRAHAM 
JAMES WARREN ·GRAHAM 
MINNIE BROWN RHODES 
WILLIAM EDWARD RHODES 
By J. SEGAR GRAVATT, Counsel 
COPY 
B. HUNTER BARROW 
Attorney at Law 
Dinwiddie, Va. 
January 19, 1940 
Mr. ,J . .Segar Hravatt 
Attornev at Law 
Blackstone, Virginia 
Dear Segar: 
T have, in a sense, made an examination of the title to the. 
tract of land Mr. Fraher is interested. I will mail you copy 
of my report o~ the title as soon as I am able to dictate it. 
The matter of the chancery suit is, in my opinion, absolutely 
, necessary. I hope to forward the report to you shortly. 
With kinde-st reg·ards, I am, 
Yours sincerely, 
(Sgd.) B. HUNTER BARROW 
BHB/ew 
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B. HUNTER BARROW 
Attornev at Law 
Dinwiddie., Va. 
February 2~ 1940 
Mr. J. ·Segar Gravatt 
Attorney at Law 
Bla.c.kstone, Virginia 
Dear Segar: . 
I am returning herewith power of attorney as I think you 
'Should have Mr .. Abernathy attach his certificate in the usual 
:form. 
I am glad that the deed is .about to be completed and will 
wait for your .advice in reference to this and the 
page 76 ~ execution of the easement for a right of way. Also 
advise me about when you expect to file chancery 
"Suit to have the will construed. I appreciate your efforts 
to hurry this matter along· and hope that the first step -can 
be completed shortly.. 
With best wishes, 
Yours sincerely, 
(Sgd·.) B. HUNTER BARROW 
BHB/ew 
B. HUNTER BARROW 
Attornev at Law 
Dinwiddie, Va. 
Mr. J. Segar Gravatt 
Attorney at Law 
Blackstone, Virginia 
May 3, 1940 
In t·e : Fraher suit 
Dear Segar: 
I have read the bill in your suit and it appears to be a 
powerful document; therefore, it would ill behoove me to 
add or detract therefrom. Sorry I was away when you were 
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here, and will expect to hear from you as this suit moves 
along toward an end. 
Sincerely yours 
(Sgd.) B. HUNTER BARROW 
BHB/ew 
page 77 ~ (Note: Demurrer of Galliher & Huguely, Inc.,. 
:filed March 17, 1941. See Manuscript Record,. 
Pages 77-78.) 
page 79 ~ (Note: Motion of Galliher &. Huguely, In~., to 
reject amended and supplemental bill filed :March 
17, 1941. See Manuscript Record, Page 79 .. ) 
page 80 ~ And afterwards, in said court, on the 10th day 
of April, 1941. 
NOTE FOR DECREE .. 
E. S-. Fraher, and others, Complainants 
v .. 
Emma Brown Fraher, and others, Defendants 
This cause came on this day to be further heard upon the 
papers formerly read, including· the supplemental and 
a.mended bill which was regularly matured, and upon which 
process has been duly executed Upon ,Galliher & Huguely,. 
Inc., as a party defendant, upon the demurrer, in writing, of 
Galliher & Huguely, Inc., duly filed at rules and upon t.he 
written motion of the said Galliher & Huguely, Inc., duly 
filed after notice, that the said supplemental and amended 
bill be rejected, and was arg11ed by counsel. 
Upon consideration whereof, the Court doth overrule the 
demurrer of Galliher & Huguely, Inc., and doth denv the mo-
tion of the said Gnlliher & Huguely, Inc., and doth .. adjudge,. 
order and dec.ree that a rule is hereby given the said defend-
ant, Galliher & Hnguely, Inc., to answer said supplemental 
a.nd amended bill on or before the 25th day of April, 1941. 
And it appearing· to the Court that the defendant, Galliher 
~ Huguely, Inc., without prejudice, has dep9sited in Court 
the sum of Six Thousand Six Hundred and Sixtv-seven Dol-
lars ($6,667.00); which has been delivered to .J. 
pag·e 81 f Segar Gravatt, Special Commissioner of this 
Court in this cause, and that there remains the 
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sum of Thirteen Thousand Thr.ee Hundred and Thirty-threo 
Dollars ($13,333.00), being· the balance of a sum of Twenty 
Thousand Dollars ($20,000.00), alleged to have been offered 
by Galliher & Huguely, Inc., for the timber on a tract of 
land said to contain four hundred and twenty-three (423) 
acres, and that Galliher & Huguely, Inc.. have already cut the 
greater part of the timber, the Court doth further adjudge, 
order and decree that Galliher & Huguely, Inc. shall forth-
with pay to J. Segar Gravatt, Special Commissioner of this 
Court, the sum of Thirteen Thousand Three Hundred and 
Thirty-three Dollars ($13,333.00), without prejudice to its 
rights to contend in this suit that it does not owe said al!lount, 
and said Special Commissioner is directed to deposit the 
said amount in the First National Bank of Blackstone, Vir-
ginia, on interest-bearing· savings account, to be held by said 
Special Commissioner subject to the further order of this 
Court in this cause . 
.And the Court doth further adjudge, order and decree 
that this cause be set down for a hearing at the Courthouse 
of this Court, in Emporia, Virginia, on May 15, 1941. 
page 82 ~ And afterwanls, in said c.ourt, on the 25th day 
of April, 1941. 
ANSWER OF GALLIHER & HUGUELY, INC. 
E. S. Fraher, and others, Complaimmts 
v. 
Emma Brown Fraher, and others, Defendants 
The answer of Galliher & Hug1.1ely, Inc., to a certain 
amended or suppleIJ1ental bill of complaint filed against it 
and others in the Circuit Court for the .Countv of Greensville 
by E. S. Fraher, individually, and as Guardian of Emma 
Brown Fraher, et als. 
This respondent, saving and reserving unto itself all just 
exceptions to said bill of complaint, for answer thereto or 
to so much thereof as it is advised it is material or neces-
sary that it should answer, answers and says: 
(1) As to the allegations set forth in ~he original bill of 
complaint, which is copied in extenso in the amended or sup-
plemental bill of complaint, this respondent says that it was 
not a party to the suit in which: said original bill of complaint 
was filed, and that concerning the allegations therein, this 
respondent neither affirms nor denies the same, but calls 
for strict proof. For further answer to the allegations of 
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said original bill of complaint, this respondent says that it 
did have an agreement with certain persons supposed to be 
the owners of a tract of land in Greensville 
pag·e 83 ~ County, Virginia, represented to contain 423 acres, 
to buy the standing timber on said tract of land, 
for the sum of Twenty Thousand Dollars ($20,000.00). This 
respondent further says that no agreement was made with 
certain parties now claiming to be owners of undivided in-
terests in said land, and this respondent avers that the said 
tract of land does not contain 423 acres, as represented. 
(2) In answer to that portion o.f said bill of complaint 
which sets forth the proceedings taken before the Commis-
sioner in Chancery and subsequent proc.eedings in said origi-
nal suit, down to the filing· of the amended or supplemental 
bill of complaint, this respondent says that it was at no time 
a party to said suit, and charges that it is not bound by any 
proceedings taken therein prior to the filing of said amended 
or supplemental bill of complaint; and this respondent fur-
ther says that it has never, in said proceedings, made .. any 
offer to purchase the said timber, and has entered into no 
commitments other than the original contrac.t of sale here-
inabo-rn referred to and which will be more particularly re-
ferred to later in this answer. It is true that this respondent 
has deposited the sum of Six Thousand Six Hundred and 
Sixty-seven Dollars ($6,667.00), and that it has refused to 
pay any further sum because of shortage in acreage of the 
land upon which the timber was growing. This respondent 
denies tha.t substantially all of the standing timber upon the 
said tract of land has been cut, and says that ap-
page 84 ~ proximately eig·hty-five per cent (85%) of the 
timber has been cut, and that the remainder still 
is standing· and growing upon said tract of land. 
(3) In further answer to the said amended or supple-
menta.l bill of complaint, this respondent says that it is true 
that it employed the services of Mr. B. Hunter Barrow, At-
torney-at-Law, of Dinwiddie, Virginia, to examine the title 
and make a report to it, and that the said attorney reported 
that the will of M. Bessye Brown was ambiguous and of 
doubtful construction, and it is also true that the said attor·· 
ney stated that a chancery suit would be necessary in order 
to clear the title to said property, but it is not true, as al-
leged in said bill of complaint, that the said suit was :firled 
for the benefit of Galliher & Hugnely, Inc., or that the same 
was filed at the express instance and request of Galliher 
& Huguely, Inc. This respondent, through its attorney, re-
fused to accept title to and pay for said property until the 
title to the same was perfected, and to that extent may have 
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been an indirect cause of the filing of said chancery suit, 
but this respondent says that said suit was filed, as appears 
on the face thereof, by E. S .. Fr.~her, individually, and as 
Guardian for certain infants and certain other parties claim-
ing to have an interest in said property, against the said 
infants, and that this respondent was not made a partv to 
the proceedings nor was it intended by said proceeding"s to 
do more than perfect the title to said real estate. 
page 85 ~ But while it is true that the copy of the bill of 
complaint in this proceedings was furnished to 
counsel for this respondent, and that a copy of certain de-
crees was also furnished to him, it is also true that counsel 
for this respondent never appeared in the said proceedings, 
was not present at the taking of the depositions, or at any 
of the hearings before the Commissioner, and- in no way, at 
any time, took any part in the proceeding·s, and that such 
copies of papers as were sent to counsel for this respondent 
were intended merely to facilitate his passing upon the title 
to the property after such suit had been completed. 
And now having fully answered the amended or supple-
mental bill of complaint, this respondent prays that it be 
permitted to set forth' the following facts as the grounds for 
the affirmative relief hereinafter prayed: 
(a) This respondent says that in July, 1939, E. S. Fraher, 
acting· as agent for certain parties who were represented to 
own a tract of land in Greensville County, Virginia, known 
as the J a.mes D. Brown property, agreed to sell said timber 
to this respondent at a price of Twenty Thousand Dollars 
($20,000.00). The said Fraher gave to your respondent's 
representative a map made by James C. Feild, Surveyor, 
elated April 13-16, 1937, showing· a map of survey of "the 
land formerly owned by James D. Brown, deceased, now 
owned by his heirs, situated in Belfield District, Greensville 
County, Virginia, containing 423 acres". With 
page 86 } . this plat, two ag·ents of your respondent, S. S. 
Robinson and T. W. Lipscomb, Jr., went on said 
land for the purpose of cruising· the timber thereon and mak-
ing. an estimate of the merchantable timber, and thereafter 
ma.de their report to your respondent showing that said land, 
on the basis of 423 ac.res, should yield three and one-quarter 
million feet of good grade pine timb~r and a.bout two thou-
Rand cords of pine pulp. Your respondent says that this 
· estimate was based entirely on the plat of James C. Feild, 
furnished to your respondent by the said E. S. Fraher, and 
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the estimate was necessarily based on the ac.reage as shown 
in said plat. Subsequently, this respondent did offer to the 
said E. S .. Fraher, as agent for the owners, the sum of Twenty 
Thousand Dollars ($202000.00) for all of the standing timber 
growing on said traet of land ancl containing 423 acres. This 
offer h~ving been acc.epted by the ·said E. S. Fraher, this. 
respondent requested its attorney to make. an examination of 
the t~tle, a_ i:eport of which examination, dated January 22,. 
1940, revefi.led to your respondent that. the real estate ap-
peared 9n the laud books of Greensville County, Virginia, 
as 385 ac.res, and that since the pro.perty had passed by will 
and by inheritance for a long number of years, it was im-
possible to learn from the records in the Clerk's Office of 
the Circuit Court of Greensville County, Virginia, what the. 
exac.t acreage of said trac.t of land would be. Your respond-
ent, therefore, relying upon the plat furnished it 
page 87 } by the said E·. S .. Fraher, and upon his representa-
tion that the tract 6f land had been surveyed and 
demonstrated to -contain 423 acres, proceeded to complete 
the purchase of said property by depositing, in escrow, one-
third of the purchase price, to-wit, the sum of six thousand 
six hundred and sixty-seven dollars ($6,667.00), and having 
a deed, conveying said timber to your respondent, executed 
by certain parties, heirs of James D. Brown, also deposited 
in escrow to be held pending proceeding-s which . the said 
grantors agreed to institute in order to perfect the title to 
said property. A copy of said deed is filed herewith, marked 
Exhibit "A", and prayed to be taken and read as a part 
hereof. .At the same time, Emma vVright, one of the heirs. 
of the said James D. Brown, deceased, executed her bond,. 
dated February 20, 1940, agreeing to "indemnify and save, 
harmless the said. Galliher & H~<>uely, Inc., and its assigns, 
ag·ainst all cost, eharges and expenses, including court costs 
or counsel fees, in law or in equity, from any defect in the~ 
title to the timber on the 423 acre tract and any damages 
suffered by Galliher & !Iuguely, Inc., or its assigns, on ac-
count of cutting, manufacturing· and removing any portion 
of said timber trees prior to determination of the chancery 
suit aforesaid, and the completion of the title aforesaid". A 
copy of said bond is filed herewith~ marked Exhibit ''B", and 
prayed to be taken and read as a part hereof. 
pag·e 88 ~ Ac.ting in reliance upon the representation that 
the tract of land contained 423 a.cres, and in reli-
ance upon the bond of ·the said Emma Wright, filed as Ex-
hibit "B ", this respondent did enter upon the land and cut 
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and removed therefrom a part of the timber whicli your re-
spondent estimates to be about eighty-five per cent (85%) 
of all the timber on said tra.ct, a.s of February 15, 1940. 
(c) Subsequent to entering tJ.pon said land and beginning 
to cut the timber thereon, this respondent received informa-
tion that another survey of the land had been made recently 
which showed that the tract of land contained less tlum 4~3 
acres. Upon checking this information yoµr respondent be.,. 
ca:m~ convinced that there was a material s4ortage in acreage, 
and thereafter secured the services of Stuart G. J{eedweil, 
Certified Land Surveyor, who m&de a survey of said tra,ct of 
land, from which it appeared that said tract of l~nd, 
instead of containing 423 acres, as shown by the Feild 
survey, actually contained 346.7 acres, thereby developing 
a shortage in acreag.e of 76.3 acres, or eighteen per cent 
(18%) of the whole. This survey was completed on Decem-
ber 14, 1940, but prior to th~ coll}pletion of the survey, this 
respondent had notified attorney for E. S. Fraher that it 
hijd information that there might be a shortage in acreage~, 
and had ordered a survey to be made to determine in fact 
whether there was any shortage. This information was given 
to the .attorney f.or the said E. S. Fraher prior to 
PM'e 89 ~ the entering· of any dec.ree in this suit directing 
a sale of the interests of infant parties in said 
timber. Your respondent further says "Q.nto your Honor thll..t 
the timber which has been cut from said real estate amounts 
to· approximately two million one hundred and fifteen thou-
sand feet, and cm the basis of an aereag·e of 423 acres s-u.ch 
timber would amount to approximately three and one-quarter 
million feet as estimated, but due to the shortage in acreage, 
said timber will fall over twenty per cent (20%) short of 
the estimate made by the, representatives of your respond-
ent in reliance upon the aforesaid plat made by James C. 
Feild. 
(d) Your respondent believes, and, therefore, avers that 
both the said E . .S. Fraher and the other heirs of James D. 
Brown represented by him, believed that they were selling 
the timber on a tra~t of land containing- 423 ac.res, and your 
respondent, in agTeeing· to purchase said timber believed that 
it was purchasing the timber on' a tract of land c.ontaining 
423 acres. This respondent further avers that in estimating 
timber the acreage is an important element taken into con-
sideration in arriving at the number of thousand feet of 
timb.er growing on a tract of land, and your respon<J_ent, 
therefore, says that in ag-r,eeing to the s;ilc and purchase 
of said timber, for the sum of twenty thousand dollars ($20,-
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000.00), there was between the vendors and the vendee a 
mutual mistake as to a material fact touching· the very basis 
of the contract of purchase and sale, and that 
page 90 ~ your complainant ~as the right to seek the aid 
of a Court of Equity, even though the contract 
has been substantially executed, and to ask that an abate-
ment be made in the amount of the purchase price equivalent 
to the shortage in acreage which has developed. Your re-
spondent says that it would never have agreed to purchase 
the timber upon said tract of land at the price of Twenty 
Thousand Dollars ($20,000.00), if it had not been misled as 
to the acreag·e of said tract of land by reason of plat fur-
nished this respondent by the agent of the vendors. 
IN TENDER CONSIDERATION "WHEREOF, and for as 
much as your respondent is without remedy in the premises, 
save in a Court of Equity, where matters of such sort are 
alone and properly cognizable, your respondent, therefore, 
prays that this: its answer, be treated as a cross-bill; that E. 
S. Fraher, James D. Brown, Bessye Field Brown, George 
Field Brown, Emma Wright ,Brown, Marv Louise Brown, 
Nicholas .Jarratt Brown, Lucy Brown Parsons, Thomas Wes-
ley Parsons, Susan Brown Graham, James vVarren Graham, 
Minnie Brown Rhodes, William Edward Rhodes, Emma 
Brown ],raher, Edward S. Fraher, Jr., Betty Wright Fraher, 
and Otho Clement vVright Fraher, the last four named being 
infants under the age of fourteen years, be made parties de-
fendant to this cross-bill, and required to answer the same, 
but answer under oath as to all parties, except those required 
by law to answer under oath, is hereby expressly 
page 91 ~ waived; that a g·uardian ad litem be appointed for 
the said infant defendants to answer for them in 
this suit; that the agreement made between the said E. S. 
Fraher, ~cnt for the heirs of James D. Brown, and your 
respondent, for tho sale and purchase of the timber on the 
James D. Brown property in Belfield Mag·isterial District, 
Greensville County, Virginia, and represented to contain 
423 acres,. be reformed because of the mutual mistake of 
fact which led to tbe ag-recment of the parties; that the pur-. 
chase price for said timber be abated to such an amount as 
would be fair and equitable under all the facts of this case; 
that all proper aceounts be taken .and inquiries directed; and 
that your respondent ma.y have all ~uch other, further and 
general relief in 'the premises as the nature of its case may 
require or to equity shall seem meet. 
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And may process issue, etc . 
.And your respondent will -ever pray, ete. 
(,Sgd) B. HUNTER BARROW 
(Sgd) WM. EARL WHITE 
Attorneys for the respondent, ·' 
Galliher & Huguely, Inc. 
page 92} EXHIBIT ''A'' FILED "WITH BILL. 
This deed made and entered; into the 15th day of February, 
1940, by and between Bessie Field Brown, widow, George 
Field Brown, unmarried, Emma Wright Brown, unmarried, 
}fary Louise Brown, unmarried, Nicholas Jarratt Brown, 
unmarried, Lucy Brown Parson and Thomas Wesley ~Parson, 
her husband, Susan Brown Graham and tT ames Warren 
Graham, her husband, Minna ·Brown Rhodes and William 
Edward Rhodes, her husband, by James David Brown, their 
attorney in fact duly authorized by power of attorney under 
seal dated September 12th, t936, and of record in the Clerk's 
Office of the Circuit Court of Greensville County, Va., in 
Deed Book 45, page 224; and James David Brown, unmarried, 
in his own right, parties of the first part, Emma Wright, 
widow, party of the second part, Bessie Field Brown, widow, 
George Field Brown, divorced, Emma Wri~ht Brown, un-
married, Mary. Louise Bro·wn, unmarried, Nicholas Jarratt 
Brown, unmarried, Lucy Brown Parson and Thomas Wesley 
Parson, her husband, Susan Brown Graham and James War-
ren Graham, her husband, Minna Brown Rhodes and William 
Edward Rhodes, her husband, and ,James David Brown, un-
married, parties of the third part, and Galliher & Huguely, 
Incorporated, a. corporation duly chartered and existing un-
der the laws of the Sta tc of Delaware, party of the fourth 
part. 
·witnesseth: That for a.nd in the -consideration of the sum 
of twenty thousand dolla.rs, cash in hand paid, the receipt 
whereof is hereby aclmowleclg·ed, at and before the signing, 
sealing, and delivery of these preeents, the said 
page 93 }- parties of the first, second and third part do here-
. by grant, bargain, sell and convey unto Galliher 
& Huguely, Incorporated, and its assigns, party of the fourth 
part. with general warranty of title, the following property, 
to-wit: · 
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All of the timber and timber trees of every kind and de .. 
scription standing and growing on the following desc.ribed 
property, to-wit: All that certain tract or parcel of land 
lying, being and situate in Belfield District, Greensville 
County,. Virginia, containing four hundred twenty-three-
(423) acres, more or less, as shown on plat of survey made 
by Jam.es Fields dated April 13th, to 16th, 1937, described 
by metes as follows : Beginning at a dead oak tree, now 
down, at northeast corner, thenc.e south 85 degrees west 1865. 
feet to stake in branch, thence south 28 degrees west 2092. 
feet to post oak, thence south 28 degrees west 400 feet to a 
pine tree along Virginian Railroad Rig·ht of Way, thence. 
south 23 degTees west, 1390 feet to twin gum tree on mill 
branch. Down mill branch as it meanders 2975 feet to 
Broken Dam, thence down same branch 2000 feet to a maple. 
tree near r9ad, thence south 751/2 degrees east 4140 feet to 
large pine· tree, thence north 91h degrees east 568 feet t0: 
stake, thence south 77~ degrees east 690 feet to pine tree, 
thence north 6 degrees east 600 feet, thence north 3% de-
grees east 600 feet, thence north 13 degTees east 550 f ee4 
thence north 1% degrees west 800 feet, thence north 18 de-
grees east 287 feet, thence north 25112 degrees 
page 94 ~ east 855 feet to center of railroad tract, thence 
north 25% degrees east 2200 feet to point of be-
ginning. It being the property devised under the will of 
James D. Brown recorded February, 1891, "Till Book 9', page 
615, to Lucy A. Brown, his widow, and his children, Emma 
Wright, M. Bessye Brown, and C. M .. Brown. 
It is expressly understood and ag-reed that the party of 
the fourth part or its assigns is to have five years from this 
date in which to cut and remove the said timber trees from 
the said real estate, and the said parties of the first part 
hereby gTant unto the said Galliher & Huguely, Incorporated,. 
or its a'3signs, full and free entry of right of way over and 
across the said real estate for the purpose of cutting and 
removing the said timber, whether for its employees, agents, 
servants or teams, together with all of the usual and custom-
. ary sawmill privileges. 
The parties of the first part further grant to the party 
of the fourth part, or its assigns, the rig·ht to erect and 
maintain on the said land and all parts thereof, at any time 
during tlle said period of five years from elate of this deed,. 
s~wmill or sawmills, or other manufacturies and such other 
buildings as the said -Galliher & Huguely, Incorporated, or 
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its assigns, shall deem proper, and the right to remove any 
and all buildings so erected on the said, land. 
Witness the following signatures and seals: 
page 95 ~ 
BESSIE FIELD BROWN 
GEORGE FIELD BROWN 
EMMA WRIGHT BROWN 
MARY LOUISE BROWN 
NICHOLAS JARRATT 'BROWN 
LUCY BROWN PARSON 
THOMAS WESLEY PARSON 
SUSAN BROWN GRAHAM 
JAMES WAR.REN GRAHAM 
MINNA BROWN RHODES 
"\VILLIA.M E-DWA.RD RHODES 
By JAMES DAVID BROWN (Sea1) 
their attorney in fact 
State of Virginia, 
Cou~ty of Nottoway, to-wit: 
I, Hugh B. Abernathy, a Notary Public in and for the 
County of Nottoway, in the State of Virg·inia, do hereby 
certify that Emm~ Wright, widow, whose name is signed to 
the foregoing annexed writing, bearing date on the 15th day 
of February, 1940, has ackn(?wletlged the same before me in 
my county aforesaid. 
Given under my hand this 2nd day of March, 1940. 
My commission expires the 2nd day of Jan., 1944. 
HUGH B. ABERNATHY, Notary Public. 
~T .A.l\tIES DAVID BROWN 
BESSIE FIELD BROWN 
GEORGE FIELD BROWN 
EMMA WRIGHT BROWN 
MARY LOIDSE BROWN 
NICHOLAS JARRATT BROWN 
LUCY BROWN PARSON 
THOl\US WESLEY PARSON 
SUSAN BROWN GRAHAM 
MINNA BROWN RHODES 
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page 96 } State of Virginia, 
County of Sussex, to-wit: 
I, J. M. Browder, a notary public in and for the county 
of Sussex, in the State of Virginia, do hereby certify that 
James David Brown, Attorney in fact for ,Bessie Field 
Brown, George Field Brown, Emma Wrig·ht Brown, Mary 
Louise Brown, Nicholas Jarratt Brown, Lucy Brown Parson, 
Thomas Wesley Parson, Susan Brown Graham1 James War-
ren Graham, Minna Brown Rhodes and William Edward 
Rhodes; Ja;mes Warren Graham, Minna BroU>n Rhodes and 
William, E'dward Rhodes, and in his own right, whose name 
is signed to the foreg·oing annexed writing, bearing- date on 
the 15th day of February, 1940, has acknowledged the same 
before me, in my county aforesaid. · 
Given under my hand this 19th day of February, 1940. 
My commission expires the 10th day of March, 1942. 
J. M. BROWDER, Notary Public. 
Erasure made before the signing and sealing of this cer-
tificate. . 
J. M. BROWDER, N. P. 
The within interlineation of names in this certificate made 
by me-due to the faet that James D. Brown signed as at-
torney-in-fact for all of the names in body of deed. 
J. M. BROWDER, Notary Public. 
pa.ge 97 ~ State of Virginia, 
County of Tazewell, 
I, C. A. Dennen, a Notary Public, in and for the county 
of Tazewell, in the State of Virginia, do certify that Minna 
Brown Rhodes and William Edward Rhodes, whose names 
nre signed to the foreg·oing annexed writing, bearing date 
on the 15th day of February, 1940, have acknowledged tho 
same before· me in my county aforesaid. 
Given under my hand this 29th day of February, 1940. 
My commission expires the 5th day of May, 1940. 
C. A. DENNEN, Notary Public. 
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State of Virginia, 
County of .Sussex, to-wit: 
I, J. M. Browder, a notary public in and for the county 
of Sussex, in the State of Virginia, do hereby certify that 
Bessie Field Brown, George Field Brown, Emma Wright 
Brown, Mary Louise Brown, Nicholas Jarratt Brown, Lucy 
Brown Parson, Thomas "\Vesley Parson, and Susan Brown 
Graham, whose names are signed to the foregoing· annexed 
writing, bearing date on the 15t~ day of February, 1940, have 
personally appeared before me, m my county and state afore-
said, and acknowledged the same. 
-Given under my l1and this 6th day of March, 1940. 
My commission expires the 10th day of March, 1942. 
J. M. BROWDER, Notary Public. 
page 98 ~ EXHIBIT ''B'' FILED WITH BILL. 
Know all men by these presents, that Emma Wright, of 
Blackstone, Va., is held and firmly bound unto Galliher & 
Huguely, Inc., a corporation chartered and existing under 
the laws of the State of Delaware, in the full and. just sum 
of twenty thousand dollars ($20,000.00),· lawful money of the 
United States, to the payment of which sum well and truly 
to be made the said Emma Wright binds herself, her heirs 
and assigns, firmly by these presents. 
Signed, sealed and delivered this 20th day of February, 
1940. 
Whereas, the said Emma ,vright, the heirs of C. M. Brown, 
deceased, and James D. Brown, Attorney in fact for the 
heirs of .0. M. Brown under writing dated September 12, 
1936, have granted and conveyed, with General Warranty of 
Title, unto the said Galliher & Huguely, Inc., all the trees 
and standing timber on a certain tract of land containing 
four hundred and twenty-three (423) acres located in Bel-
field Magisterial District, in Greensville County, Virginia, 
being· more particularly described in the said deed from the 
said Emma ,vrig·ht, the heirs of C. M. Brown, deceased, al)d 
James D. Brown, Attorney in fa.ct for the heirs of C. M. 
Brown, under writing dated September 12, 1936, dated the 
15th day of February, 1940; and, 
Whereas, :M:iss Mary E. Brown, sometimes 
page 99 r known as M. Bessye Brown, departed this life while 
seised and possessed of a three-eights (3/8) un .. 
divided interest in the said tract of land; and 
Whereas, the said M. Bessye Brown left a will dated April 
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2, 1932, duly probated in the Circuit Court Clerk's Office of 
Nottoway County in Will Book 7, page 541; and, a duly au-
thenticated copy was recorded in Greensville County, J anu-
ary 18, 1940, in Will Book 13, page 85; 
:Whereas, there is certain ambiguity, uncertainty, and con-
fusion in the language of the will of the said M. Bessye 
Brown; and, 
Whereas, by reason of the ambiguity of the said will of 
M. Bessye Brown, there is considerable doubt as to who are 
the beneficiaries under said will; and, 
Whereas, the said Emma Wright has agreed, and doth by 
these presents agree to forthwith have a chancery suit in-
stituted and prosecuted to a conclusion for . the purpose of 
construing the will of the said M. Bessye Brown and making: 
such conveyance as may he necessary to Galliher & Huguely, 
Inc., to perfect in the said Galliher & Huguely, Inc., a fee 
simple general warranty record title to the timber aforesaid; 
and 
Now; therefore, the condition of the foregoing obligation 
is such that if the said Emma Wright shall well and truly 
indemnify and sav:e harmless the said Galliher & Huguely,. 
Inc., and its assigns against all cost, charges, and 
page 100 ~ expenses, including court cost or counsel fees in 
law or in equity from any defect in the title to 
the timber on the 423 acre tract and any damages suffered 
by Galliher & Huguely, Inc., or its assigns, on account of 
cutting, manufacturing and removing any portion of said 
timber trees prior to determination of the chancery suit 
aforesaid and the completion of the title aforesaid, and espe-
cially from the claim of any person whomsoever claiming 
title to the said property, or any interest therein, provided, 
however, that if and when the record title to the timber stand-
ing upon the aforesaid four hundred and twenty-three (423) 
acre tract is perfected to the said Galliher & Huguely, Inc.,. 
or its assigns, by means of a chancery suit, or otherwise, this 
bond shall immediately become void and of no effect. 




EM1\fA WRIGHT·. (Seal) 
H. R ABE,RNATHY, 
Notary Public .. 
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page 101 } State of Virginia, 
. County of Nottoway. 
I, Hugh B. Abernathy, a Notary Public in and for the 
county and state aforesaid do certify that Emma Wright 
personally appeared before me and acknowledged the fore-
going writing-, dated Feb. 20th, 1940, in my county and state 
aforesaid. 
,Given under my hand this 6th day of March, 1940. 
HUGH B. ABERNATHY, 
Notary Public. 
My commission expires J"auuary 2nd, 1944. 
page 102 } (Note: Order M:ay 26, 1941, appointing W. 
Moncure Gravatt Guardian ad Litem, for infant 
defendants. See Manusc.ript Record, page 102.) 
page 103 } And afterwards, in said court, on the 26th di'\y 
of May, 1941. 
REPLlCA.TION AiND .A.NSvVER OF OOMPLAIN.A:NTS, 
FOR IDENTIFICATION, THE L.A:ND OWNERS, TO 
T'lIE ANSWER AND CROSS-BILL OF GALLIHER.& 
HUGUELY, INC. 
E . .S. Fraher, and others, Complainants, 
v. 
Emma Brown Fraher, and others, Defendants. 
E. S. Fraher, individually and as guardian of Emma Brown 
Fraher, Edward S. Fraher, Jr., Betty Wright Fraher, Otho 
Clement Wrig·ht Fraher, infants, and others, complainants 
(the land owners), to the answer of Galliher & Huguely, Inc., 
and the answer of E·. S. Fraher, individually and as guardian 
of the said in.f ants. defendants, and others, complainants, to so 
much of the answer of Galliher & Hug-uely, Inc., as prays 
for affirmative relief and is set up as a cross-bill. 
_ These replianants, saving and reserving unto themselves 
all manner of advantage of exceptions to the manifold insuf-
ficiencies of the said answer for replication thereunto, saith 
that the matters -and thing-s in said answer alleged as defenses 
to the plaintiffs' hill are not true, and especially is the an-
swer to the said bill not. true in so far as it alleges and states 
that the defendant, Galliher & -Huguely, Inc., did not made au 
offer for the purchase of the standing timber in these pro-
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ceedings mentioned for the sum of twenty thou-
page 104 ~ sand dollars ($20,000.00) to the owners thereof, or 
their proper representative, and in so far as the 
said ans:wer alleges and states that the said offer was not 
made with the intent and purpose tha.t it should be submitted 
to the court on behalf of Galliher & Huguely, Inc., in these 
proceedings for the acceptance or refusal of the court by its 
dooree in these proceedings; and tbe said answer is untrue 
and ineffective in so far as it undertakes to evade the full 
responsibility of Galliher & Iluguely, Inc., in law and in 
equity, for the offer of Galliher & Huguely, Inc., for the pur-
chase of the timber in these proceedings mentioned and de-
scribed, and in so far as the answer repudiates knowledge 
and authority for the submission· of the said offer of Gal-
liher & Huguely, Inc., to the court, as set forth in the bill 
in these proceedings filed as acted upon by a special com-
missioner in his report in these proceedings made, and as 
dooreed by your Honor upon the report of said commissioner 
in chancery. 
And now, for answer to the allegations and prayer of Gal-
liher & Huguely, Inc., as is intended in the answer of the said 
Galliher & Huguely, Inc., as a cross bill, the said E. S. Fra-
her, individually and as guardian of Emma Brown Fraher, 
Edward S. Fraher, Jr., Betty "\Vright Fraher, and Otho ·Clem-
ent Wright Fraher, infants, and others, complainants (the 
land Owners), reserving unto themselves all just exceptions 
to the said cross bill, for answer thereto, or so 
page 105 ~ much thereof as they are advised it is material 
or necessary that they should answer, answer and 
say-
1. That it is not true that E. S. Fraher, acting as agent 
for certain parties who were represented to own a certain 
tract of land in Greensville ©ounty, Virginia, known as the 
James D. Brown property, agreed in July, 1939, to sell the 
said timber to Galliher & Huguely, Inc., for $20,000.00; that 
it was not until Saturday, the 6th day of January, 1940, that 
the said E. S. Fraher, acting as agent for the owners of the 
said timber, made an agreement with T. W. Lipscomb, Jr., 
representative of Galliher & Huguely, Inc., for the sale of 
the said timber for the sum of $20,000.00 and this defendant 
calls for strict legal proof of the allegation as set forth in 
the cross.:.bill herein denied. 
2. That it is not true that the said E. ,S. Fraher gave to 
a representative of Galliher & Huguely, Inc., a map made 
by James C. Feild, Surveyor, dated April 13-16, 1937, show-
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~g a survey of the James D. Brown land, as set forth in the 
cross-bill., and strict legal proof thereof is called for. · · 
3. That these respondents know nothing whatever of any 
report made by representatives of Galliher & Huguely~ Inc . ., 
as to the amount of timber standing· upon the said tract of 
land, nor as to the acreage therein., and these respondents 
deny that any representation made by them or their agent' 
was relied upon by representatives of Galliher 
page 106} & Huguely, Inc., or intended to ,be relied upon by 
Galliher & Huguely, Inc., or their representa-
tives in cruising and estimating the said timber, and calls for· 
strict legal proof thereof. Respondents allege, on the con-
trary, that Galliher & Hug11ely, Inc., and its representatives 
were and are experienced timber buyers and appraisers, and 
relied upon their own judgment _and information· obtained 
through their own investigation and inquiry in appraising 
and estimating the said timber. 
4. That it is true that B. Hunter Barrow made an exami-
·nation of the title to the said property, and these respondents 
presume that the said attorney discovered such evidence as 
appears upon the records in regard to said property, and 
assume that the same was in due course communicated to 
the said Galliher & Huguely, Inc. But your respondents deny 
that the said Galliher & Iluguely, Inc., relied upon a plat 
furnished it by E. S. Fraher, or upon any representation 
made by E. S. Fraher, or these respondents, or upon a plat 
furnished it by E. S. F·raher or these respondents, and call 
for strict leg·al proof thereof, and, on the contrary, allege 
that said Galliher & Huguely, Inc., relied upon its own in-
vestigation, through its representatives and its attorney, in 
proceeding to complete the purchase of · the said property. 
· 5. These respondents admit that a deed from the heirs of 
James D. Brown and others was executed for the sale of the 
timber standing upon the tract of land therein 
})age 107 }- described, and that the sum. of $6,667.00 was de-
posited in a. joint account to E. S. Fraher and ,B. 
Hunter Barrow, Attorney for Galliher & Huguely, Inc., which 
said sum of money, and the balance of the purchase price, 
$13,333.00, was to be paid upon the completion of this chan-
cery suit and the entry of a decree approving the sale of the 
said timber at the said sum and the execution and delivery 
of a deed in pursuance of said decree. 
6. These respondents admit that Emma Wright executed 
l1er bond, agreeing to indemnify and save harmless the said 
Galliher & Huguely, Inc., against any loss from any defect in 
the title to the timber on the 423 acre tr.act, etc... These re-
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spondents deny, however, that this bond, either by its lan-
guag.e or ,by the intention of the parties, protects the said 
Galliher & .tluguely, Inc., in any respect as to the number of 
acres in the said tract, nor in any other respect as to the land 
in the said tract; but hy its language and by the intention 
of the parties was limited to the timber, and by its language. 
and by the intention of the parties was designed solely to 
protect the said Galliher & li.ug·uely, Inc., against the claim 
of any person to the timber, and was designed to protect 
the said Galliher & Huguely, Inc., against the claim of 
any individual arising· because of the ambiguous will of 
M. Bessye Brown, deceased; and that upon the execution of 
the deed by the special commissioner in these proceedings, 
in pursuance of the decree of your Honor's court, 
page 108 ~ the said bond became void and of no effect, anq. 
the condition thereof was completed. 
7. These respondents are of the opinion that more than 
eighty-five (85%) per cent of the timber has been cut, and 
calls for strict legal proof of this alleg·ation in the cross-bill .. 
8. These respondents specifically deny that any survey bas. 
been made by them at any time which showed the said tract 
of land to contain less than 423 acres, and specifically deny 
that they have any knowledge of any survey showing that 
there is a deficiency in the acreage called for in the said deed 
at any time, other than the surety of Stuart G. Keedwell,, 
made at the request of Galliher & Huguely, Inc., and call 
upon the said Galliher & Huguely, Inc., to disclose the source 
of such information, and to otherwise leg·ally prove that such 
a survey was made, and, if so, by whom it was made. 
9. These respondents have no knowledge whatever of the 
survey and plat made by Stuart G. Keedwell, except that. 
they are advised that the said Stuart G. Kee~well has made 
a survey purporting to be a survey of the lands of these re-
spondents, .and purporting to show that the said tract of land 
in these proceedings described contains only 346. 7 acres. 
These respondents call upon the said Galliher & Huguely,. 
Inc., to prove any de.ficiencies in the acreage of the said tract,. 
and deny that there is a deficiency in the acreage 
page 109 ~ of the said tract, as set forth in the deed ·con-
veying the said property to Galliher & Huguely,. 
Inc., and allege that the metes and bounds as set forth in the 
deed in these proceeding·s mentioned are the true metes and 
bounds of the said property, and· that they are advised and al-
lege that said property as desc1ibed in· the said deed contains 
the acreage ~s set forth in the said deed. 
10. These respondents are advised that the survev of 
Stuart G. Keedwell aforesaid was completed on or about 
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December 14, 1940, but these respondents specifically and ex-
pressly deny that any notice whatever was given either to 
these respondents, or to their attorney, J. Segar Gravatt, that 
any shortage in the acreage of the said property was claimed 
until the 3oth day of November, 1940, and these respondents 
allege that the decree in this suit was entered on the 30th day 
of October, 1940, and they specifically and, expressly deny 
that either these respondents or attorney for these respond-
ents, had any information whatsoever that there was any 
doubt or question of any character raised in any respect, 
either by Galliher & Huguely, Inc., or otherwise which would 
in any way affect the agreement and understanding between 
these respondents and their attorney and the attorney for 
Galliher & Hug-uely, Inc., and expressly state that the de-
cree was presented by these respondents and their attorney 
to your Honor in absolutely good faith that the terms and 
provisions of the said decree would be fully and 
page 110 ~ completely complied with promptly by the said 
Galliher & Hug·uely, Inc., and call for strict legal 
proof that the said decree was presented by these respond-
ents, or their counsel, to this court with any information what-
soever that would in any wise affect the complete fulfillment 
of the provisions of the said decree. On the contrary, these 
respondents allege that the said decree was entered on the 
30th day of October, 1940; that the Special Commissioner 
requested a certified copy thereof from the clerk, which was 
received sometime during the first part of November; that 
thereafter the original deed, containing the description of the 
said property, which had been left in the hands of your Honor, 
was forwarded the said commissioner, and that as soon as 
the said copy of the first deed was received, the deed of the 
special commissioner was prepa.red therefrom, using therein 
the metes and bounds as set forth in the first deed; .. that this 
was mailed Mr. B. Hunter Barrow on November 13, 1940, to-
gether with a copy of the decree, requesting the said B. Hun-
ter Ba.rrow, attorney for Galliher & Huguely, Inc., to hold 
the said deed in his possession until the payment of the bal-
ance of the pitrchased price; that on November 18, 1940, .B. 
Hunter Barrow wrote the attorney for respondents, ac-
knowledging receipt of the said deed and copy of the decree, 
and stating as follows: 
''I will hold this deed until the purchase price is paid. In 
the meanwhile, I am writing my clients that the 
page 111 ~ transaction is now in a position to be closed. You 
will be advised as soon as I hear from them." 
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a copy of said letter being filed herewith, marked '' Ex-
hibit A". 
That thereafter, from time to time, attorney for your re~ 
spoudents called l\fr. B. Hunter Barrow on the telephone at 
the request of these respondents, urging that the balance of 
the purchase price be forthcoming in accordance with the· • 
terms of their a~;reement; that on ,November 30, 1940, attor-
ney for these respondents called B. Hunter Barrow and was 
1 notified over the telephone that the reason for the delay in 
paying the balance of the purchase price was that the said 
Galliher & Huguely, Inc., were having· the tract of land de-
scribed in the deed surveyed, a.nd they ·were of the opinion 
that this survey would develop a shortag·e in the · acreag·e; 
that counsel for your respondents immediately communicated 
this information to Mr. E. S. Fraher, and on the afternoon 
of November 30th wrote counsel for the said Galliher & 
Huguely, Inc., setting forth the position of these respondents 
in regard to the question of shortage in acreage, a copy of 
which letter is filed herewith marked "Exhibit B ". In reply 
to this letter Mr. B. Hunter Barrow wrote on December 3rd 
that he was taking the matter up with his clients, and would 
advise attorney for respondents as soon as the survey was 
completed and his clients had determined what course they 
would adopt. The matter remained in this state until De-
cember 20th, when attorney for Galliher & Hu~uely, Inc., 
wrote attorney for respondents that they claimed 
page 112 ~ au abatement in the purchase price of approxi-
mately 18% because of the shortage in acreage. 
Prior to December 20th attorney for respondents called at 
Mr. Barrow's office in Dinwiddie, and was given a copy of 
the plat of ,Stuart G. Keedwell. 
On ,January 11th, 1941, after it became apparent that no 
agreement could be reached between the parties without the 
aid of the court, and in response to an inquiry from y~ur 
Honor, a special report was filed by the said Special Com-
missioner, setting forth the facts as they had developed. 
In addition to the foregoing statement, respondents allege 
that on October 30th, 1940, the date when the decree in this 
cause was entered authorizing the execution of the deed, 
counsel for respondents called Mr. B. Hunter Barrow, coun-
sel for Galliher & Hug-uely, Inc., from Emporia, and advised 
him that the decree was being presented to the court, and that 
it was desired to limit the size of the trees to be cut. This 
counsel for Galliher & Huguely, Inc., readily ·agreed to, and 
indicated his pleasure that the decree was to be entered and 
that the matter could then be concluded. 
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These respondents know nothing· whate;ver of the esti~ 
mates of the amount -0f timber upon the said tract of land 
made by the said Galliher & Hug·uely, Inc., or their repre-
sentatives; but deny that any valid conclusion can be drawn 
from these estimates as to the amount of timber lost by the 
alleged shortage in acreage. 
page 113 r These respondents now set forth the following 
statement of facts of their negotiations and trans-
actions with the said G-alliher & Huguely, Inc., and their rep-
resentatives in the sale of the timber, the subject of this suit: 
\ 
]\fr. Fraher has acted throughout this transaction without 
any expectation of compensation in any way, and bas repre-
sented the owners purely as a matter of ·family interest and 
·Courtesy. , 
This took place in February or March of 1937, and there-
after Mr. Fraher procured the services of Mr. James C. 
Field, a surveyor, to make a sur-yey of this property. At this 
time the lines between the· tract of land in these proceedin~s 
involved and other adjacent tracts were not definitely estab-
lished, for the reason that this property has descended from 
the same sources over a long period of time and the living 
heirs were not familiar with the boundary lines. It was, 
the ref ore, necessary to establish these lines which was done, 
by agreement on the ground between the adjacent owners 
and their representatives. Mr. James C. Field's survey, based 
on these lines, showed an acreage of 423 acres. Mr. Field 
made two plats which were delivered to Mr. E. S. Fraher, 
and so far as these respondents know, ~o other plats of this 
property were made by Mr. Field at any time prior to the 
institution of this suit. 
Thereafter :Mr. Fraher undertook to sell this timber to a 
number of prospects, including John Mansville 
page 114 ~ Company and one, Tom Reese, of Jarratt, Va., 
and one of the two plats made by Mr. Field was 
given to Mr. Reese, and has never been returned to these 
respondents; that the other of the said plats made by Mr. 
Field is and has been in the possession of E. S. Fraher. 
That sometime in the year 1938 1\fr. Fraher called at the 
office of Galliher & Huguely, Inc., in Stonv Creek, Va., and 
talked with th~ir representative, Mr. T. W. Lipscomb, Jr., 
in an effort to interest Mr. Lipscomb in the purchase of this 
timber; that at that time Mr. Lipscomb stated that his com-
pany was not interested in the purchase of a tract of timber 
at such a large price ; that no other conversation occurred 
between Mr. Fraher and any representative of Galliher & 
Huguely, Inc., until March 28, 1939, Mr. Fraher sold Mr. J. 
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H. Hardaway, of Blackstone, Va., an option for thirty days 
upon this tract of timber, and gave Mr. Hardaway the right 
to undertake to sell the timber for the sum of $22,000.00; that 
he gave Mr. Hardaway a free hand drawing·, showing the 
boundary .lines of the property, which drawing· was made 
from the original ma.p of Mr. ltield; that these respondents. 
are adv:ised that among other prospective purchasers Mr. 
Hardaway offered this property to Galliher & Huguely, Inc.,. 
for $22,000.00, . and that sometime in the month of April, 
1~39, Mr. Hardaway took Mr. T. vV. Lipscomb, Jr., over this 
property; that Mr. Hardaway was accompanied by 'N . . A .• 
Young on this occasion, and walked with Mr. 
page 115 ~ Lipscomb over all of the lines, with the excep-
tion of the line on the creek and the line from the 
creek to the northern boundary of the property, and that 
these lines were plainly pointed out to Mr. Lipscomb; that 
before Mr. Hardaway had finished showing the timber to Mr. 
Lipscomb it beg·un to rain, and they had to come out of the. 
timber; that Mr. Lipscomb stated that he was not interested 
in the purchase of the timber at the price offered, and did 
not care to investigate the timber further, but that if he de-
cided that he did want to investigate the timber further he. 
would come back and look at the timber alone. Two or three 
weeks later, when Mr. Hardaway's option was about to ex-
pire, Mr. Hardaway and Mr. Fraher went to see Mr. Lips-
comb, at Stony Creek, and asked if he was interested in pur-
chasing the timber. Mr. Lipscomb stated that he had not 
been back to investigate the timber further, but that he had. 
obtained information from outside sources, and that from 
this information the timber was not worth the price asked, 
and that he would not, under any circumstances, take the. 
timber at the price offered, in view of the judgment of these. 
sources, which were not disclosed. Sometime later, during 
the summer ·of 1939, about the month of July, 1\fr. Lips-
comb called :Mr. Fraher at Blackstone, and asked if the tim-
ber had been sold, and, if not, whether there had been any 
reduction in the price asked. Mr. Fraher stated that the 
timber was still on the market, and that he asked the sum 
. of $20,000.00 therefor. Mr. Lipscomb then re-
pa.g·e 116 }- quested Mr. Fraher to go with him to see th~ 
timber, and the following day, or very soon there-
after, Mr. Fraher met Mr. Lipscomb, Mr. S. S. 1--tohinson, and 
Mr. Kelly Williams, at the offfoe of Galliher & Huguely, Inc.,. 
at Stony Creek, and togetI1er they went to see the timber;: 
that at this time Mr. Fraher had a. rbugh ·copy of Mr. Field's. 
plat with him, and used this to point out the boundary lines: 
to the representatives of Galliher & I:Tuguely2 Inc.,-tliat be--
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fore they had seen more than one-third of the timber they 
were again forced to leave the property on account of rain. 
When they returned to the car the three gentlemen repre-
senting· Galliher & Huguely, Inc., withdrew and ha<l a con-
ference, out of the presence of Mr . .If'raher. 'l'hey theu rn-
turned and told Mr. Fraher that they were not interested in 
the timber. .Mr. Fraher then asked Mr. Lipscomb if they 
would not wait before making up their minds definitely and 
see the timber further. Mr. Lipscomb stated that that was 
not necessary; that he had seen sufficient to know that they 
did not want the timber at the price asked. Mr. Fraher re-
turned and broug·ht the map, w11ich he had used, home with 
him in his pocket, which map had gotten so wet that it could 
not be used any more. Mr. ~1 raher then considered this mat-
ter closed, and proceeded to undertake to interest other pros-
pective purchasers. 
On January 5, 1940, l\fr. Fraher received a telephone call 
from Mr. Lipscomb, and made an appointment to 
page 117 ~ see .M:r. Lipscomb-the-following day, J~uuary 6th, 
at ·11 o'clock. Mr. Lipscomb came to Blackstone, 
a.nd went to Mr. Fraher's office. He offered Mr. Fraher 
$18,000.00 for the timber. 1\fr. :B,raher replied that the price 
was $20,000.00 and nothing less. Mr. Lipseomb then said that 
in his opinion there was not that much timber on the prop-
erty, to. which Mr. Fraher replied that l\Ir. Lipscomb had not 
seen the timber properly, and that if: he had looked at the 
timber, he was of the opinion that be would he satisfied as 
to the price asked. Mr. Lipscomb then stated that he had 
been back and looked at the timber on two occasions, by him.:. 
self, or with others, and· that if Mr.· F,raher would not take 
less than $20,000.00, he would need -more time in which to 
consider the matter. - M·r. Fraher then told ~fr. Lipscomb 
that he was taking· another party to view the timber in the 
next day or two, and that if these parties· were interested,· he· 
expected to. give them a period of thirty days in which to in-
vestigate, and Mr. Lipscomb would have no further ·chance to 
purchase the property until, after these people had completed 
their investigation. Whereupon Mr. Lipscomb stated that in· 
that event, he would accept the timber at the $20,000.00' price, 
and stated that he would require fiv.e years in which to re-
move the timber, a record, outlet· from the property, mid all 
the timber standing upon the property. Mr. Fraher then 
called Mr. James D. Brown, at Jarratt, and Mrs. W"rigbt at 
Blackstone, and closed the matter with Mr.· Lipscomb on 
these terms, with the approval of Mr. Browi1 and 
page 118 ~ l\ilrs. Wrig·ht. Mr. Lipscomb stated that he would 
want,the deed in two weeks, and offered to make 
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a down-payment upon the purchase price. Mr. Fraher told 
Mr. Lipscomb that he thought he could have the deed ready 
in two weeks, and that he did not require any down-payment 
on the purchase price, and that if Galliher & Hug-uely, Inc., 
desired to withdraw from the transaction before the deed 
wa~ prepared, he would not try to hold them to the pur-
chase. Mr. Lipscomb departed, and within the next day or 
two Mr. B. Hunter Barrow, attorney,for Galliher & Hug-uely, 
Inc., was in communication with :Mr. E. S. Fraher, and Mr. 
J. S. Gravatt, ,,Thom Mr. Fraher requested to prepare the 
deed. No further negotiations were or have been had be-
tween these parties. .All other negotiations of every char-
acter have transpired between Mr. Barrow, representing· Gal-
liher & Huguely, Inc., and Mr. Fraher individually or J. S. 
Gravatt, attorney for E. S. ] 1 raher and the owners of the 
said tract of land. 
From these facts your respondents allege and charge that 
Galliher & Hug-uely, Inc., were in no wise misled by these 
respondents, but that said Galliher & Huguely, Inc., relied 
upon the judgment and information supplied by their own 
representatives; and if they have suffered any loss, it is be-
cause of their own lack of diligence. 
These respondents, the land owners, ayer that Galliher & 
Huguely, Inc., have received all the timber which 
page 119 r they purchased; that the acreage was not war-
ranted; that the land owners believe that the tract 
contains the acreage as set forth in the deed; that there has 
been no fraud on the part of the land ·owners; that the land 
owners, regardless of the acreage in the tract, would not 
have sold the timber for less than $20,000.00, as is evidenced 
by the refusal on the part of the land owners of repeated 
offers of less than this amount; that assuming, but not ad-
mitting·, that there is a shortage in acreage, it cannot he as-
sumed that any additional acreage would have been covered 
with timber, nor can it be determined what the timber, grow-
ing on land of such unknown character, might have amounted 
to; that there is and was considerable open land on the tract; 
that the timber growing on the tract of land was at various 
stages of growth and maturity, some being exceedingly valu-
a hle and some not. valuable; that the purchasers have not 
alleged that they have actually failed to realize a profit on 
the timber which was purchased and cut; that no statement 
has been made by the purchasers of the amount of pulp wood 
removed from the property; that the contract is so far exe-
cuted that the parties cam1ot be placed in sta.tii qito; and 
that under all of the circumstances it would be improper and 
inequitable to undertake a reformation of the contract be-
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tween the parties; that the lack of diligence by the pur-
chasers., in discovering the shortage in acreage., if any ex-
ists., precludes them, in equity, from the relief prayed 
for .. 
page 120 } Respondents, in conclusion, allege that this was 
a sale of standing·. timber and not a sale of land, 
.and that it was a sale by the boundary and not by the acre; that 
said deeds make no mention of the number of acres of land 
carrying timber, but simply convey in terms of all merchant-
.able timber above a speciii'ed size on a certain tract, within 
certain boundaries, and that the reference to acreage in said 
deeds and in the conversations leading up to the contract of 
purchase., .and in the contract of purchase amount to nothing 
more than a term of description or identification; and., since 
there is no fraud alleged, these respondents are advised that 
equity cannot and should not g-rant the relief prayed for, 
and further a1lege that Galliher & Huguely., Inc., have been 
placed in uninterrupted possession of all of the timber which 
was shown them by representatives of respondents, and 
which was sold them by respondents, and which they bought. 
And now having completely replied to the answer of the 
said Galliher & Huguely, Inc., and having fully answered 
their cross-bill, these respondents, the land owners, pray to 
· be hence dismissed with their proper costs by them in this 
behalf expended. And in duty bo1md, will_ ever pray, etc. 
E. S. FRAHER, 
individually and as Guairdian of 
Emma Brown Fraher, Edward S. 
Fraher, Jr., Betty Wright Fraher, 
.and Otho Clement Wright Fraher, 
Infants-
page 121} JA:MES D. BROWN, 
BESSYE FIELD BROWN, 
GEO. FIELD BROWN, 
EM:MA WRIGHT BROWN, 
MARY LOUISE BROWN, 
NICHOLAS JARRATT BROWN, 
LUCY BROWN PARSONS, 
THOS. w·ESLEY PARSONS, 
SUS.AN BROWN HR.NHAM, 
JAMES W ARRIDN GRAHAM, 
MINNIE BROW"N RHODES, 
vVl\f. EDWAR,D RiHODES, 
,T. SEGAR GRAVATT, 
W. MONCURE GRAVA.TT, 
Counsel. 
By Counsel. 
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page 122,} "EXHIBIT A." 
B. HUNTER BARROW 
Attorney at Law 
Dinwiddie, Va. 
Mr~ J. Seg~ Gravatt 
Attorney at Law 
Biackstone, Virginia 
Dear Segar: 
November 18, 1940 .. 
· I have your letter of November 13th, enclosing copy of de-
cree and deed by you as special commissioner in the Fraher 
suit. 
I will hold this deed until the purchase price is paid. In 
the meanwhile, I am writing. ·my clients that the transaction 
is now in a position to be closed.. You will be advised as soon. 
as I hear from them. 
With. kindest personal regards,, 
BRB:VR 
Yours very truly,, 
{Sgd) B. HUNTE-R BARROW 
B .. HUNTER BARROW 
page 123 ~ "EXHIBIT B'' FILED WITH REPLICATION 
, .A:i~D ANSWER OF COl\_[PLAINA!i"\TTS. 
30th November 1940, 
Mr. B. Hunter Barrow 
Attorney at .Law 
Dinwiddie - Virginia 
Dear Hunter:-
After talking with you on the ,.phone this morning·, I 
called :Mr. Fraher and went over the situation with him. 
I was incorrect in stating· that the plat of this property 
had been shown to you, but :Mr. Fraher recalls to my mind 
tbat a statement of the metes and bounds as taken from the· 
plat was left in your hands f'or f.he purpose of drawing thei 
deed. I presume that these are the metes and bounds given 
in the deed. 
Reg·ardless of whether the description as to acrcag·e fs 
entirely accura:te or not, I think that 1-Ir .. Williams and thC! 
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estimators of Galliher and Huguely will acknowledge the fact 
that the boundary lines of this property were specifically 
pointed out to them, and they were entirely familiar with the 
lines. The timber within these boundaries was estimated 
and purchased on the basis of the estimate of the represen-
tatives of Galliher and Huguely. The timber as pointed out 
to these gentlemen has at this time all been cut. 
As the law applicable to such ·a sale you are referr.ed to 
the case of Elam et al. v. Ford, reported in 134 S. E,. 670, de-
cided in 1926, and cases therein cited. F'rom my investiga-
tion of the law it does not seem that this case has 
page 124 } been either reversed or modified in any way. 
It seems to me that the purchasers of this tim-
ber have been quite exacting in their demands, especially 
in regard to the matter of right of way and in their refusal 
to make any payment on the timber to the owners until the 
comparatively small interest of the infants had been cleared 
through a chancery suit. This procedure has given the pur-
chasers the benefit of the interest on $20,000.00 for a consid-
erable length of time. Our understanding was that when 
the deed was delivered, the purchase price would be forth-
coming. 
Mr. Fraher has requested that I advise you that unless 
the purchase price of this timber is paid within the next sev-
eral days, the heirs will demand that the purchasers pay 6% 
interest on the deferred amount from the date of the deliv-
ery of the deed of the inf ant children to you. 
I do not wish to be understood as taking an uncooperative 
or antagonistic attitude in this matter; but it does seem to 
me that your clients are rather unreasonable in withholding 
the purchase price of this timber. 
With kind personal regards, 
Very truly yours, 
(Sgd) ,J. SEGAR GRAVATT. 
page 125 r (.Note: Answer of W. Moncure Gravatt, Guard-
ian ad Litem, filed May 26, 1941. See Manu-
script Record, pages 125-126.) 
page 127 r And afterwards, in said co~rt, on the 26th clay 
of May, 1941. 
The demurrer of the land-owners of the tract of land on 
which was located the timber sold to Galliher & Hu~ely, 
Inc., being E. S. Fraher, individually and guardian of bis in-
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£ant children, and the other parties to this suit, except Gal .. 
liher & Hug11ely, Inc., demurring to the cross-bill of Galliher 
& Huguely, Inc., to be referred to for identification as Re .. 
spondents. 
E. S. Fraher, and others, Complainants, 
v. 
Emma Brown Fraher, and others, Defendants. 
The joint and several demurrer of E:. iS. Fraher, incU-
vi.du.ally and as guardia.n of Emma Brown Fraher, Edward 
S. Fraher, ,Tr., Betty Wright Fraher, and Otho Clement 
Wright F1;aher~ inf ants, and others, parties to this suit, being 
the land owners, James D. Brown, Bessye Field Brown, Geo. 
Field Brown, Emma Wright Brown, Mary Louise Brown,. 
Nicholas Jarratt Brown, Lucy Brown Parsons, Thos .. Wes-
ley Parsons, Susan Brown Graham, James Wa.rren Graham, 
Minnie Brown Rhodes, and William Edward Rhodes, to a 
cross-bill exhibited ag·ainst them in this cause hy the said 
Galliher & Huguely, Inc. . 
The said respondents, without repeating· their names,. 
jointly and severally demur to the sa.id cross-bill, and state 
that the same is insufficient in law, and state the grounds of' 
their said joint and several demurrer to be as follows: 
pag·e 128 ~ 1.. Because Galliher & Huguely, Inc., are pur-. 
chasers at a judieial sale, and as such are not 
entitled to the relief sought in the cross-bill, and as such pur-
chasers take the property subject to the laws of Virginia 
g·overning purchasers at judicial sales. 
2. That Galliher & Huguely, Inc., have failed in their said 
cross-bill to alleg·e or state in their said eross-bill any mone-
tary loss upon which the relief prayed for could be based. 
3. Because said cross-bill shows that they purchased tim-
ber· trees,_ and does not allege that they failed to g·et any 
timber trees which were represented as passing· to them un-
der the deeds in this suit, or under the contract of sale and 
purchase. 
4. There is no alleg·ation in the cross-bill that said Galli-. 
her & Huguely, Inc., have been interfered with in their right 
to cut and remove all timber trees shown them as the prop-. 
crty of Respondents, or which stood on the land of Respond-
ents, within the metes and bounds set forth in the deed to 
tl1em and shown on the Field plat; nor is there any allegation 
that they were shown the wrong boundaries of said tra.ct 
of· land; or that they were shown any timber as· the timber 
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of Respondents which they hav:e been denied the right to 
cut a.nd remove; that they were buying and bought timber 
trees and the right to remove the same, which 
page 129· } timber stood on Respondents' tract of land, and 
were not buying land, and they have not alleged 
the denial by Respondents ( or any other) of the right in 
them to cut and remove said timber trees. 
E. S. FRAHER, 
individually and as g11ardian of 
Emma Brown Fraher, Edward S. 
Fraher, Jr., Betty Wright Fraher, 
and Otho Clement Wright Fraher, 
infan~, 
.JAMES D. BRO°"TN, 
BESSYE FIELD BROWIN, 
GEO. FIELD 'BROWN, 
EMMA ,VRIGHT BROWN, 
MARY LOUISE BROWiN, 
-NIOHOLAS JARRATT BROWN, 
LUCY BROWN P ARSOINS, 
TH0'8. WESLEY P ARSONIS, 
SUSAN BROWN GRAHAM, 
JAMES W:.ARREN GRAHAM, 
MINNIE BRUWN RHODIDS, 
WILLIAM EDW:ARD RHODES, 
By Counsel . 
• J. SEGAR GRAVATT, 
"'\V. MONCURE GR.AV A.TT, 
Counsel. 
And afterwards, in said court, on the 24th day of Septem-
ber, 1941. 
Testimony of witnesses, and exhibits :filed therewith, re-
ceived ore tenus in open court at the hearing for this cause, 
continued from May 26, 1941, to September 24, 1941. See 
decree immediately following testimony of witnesses, etc. 
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To :Messrs. J . .Segar Gravatt and W. Moncure Gravatt, coun-
sel for the complainants: 
PLEASE TAKE NOTICE that on the 3rd day of June, 
1942, at 10 o'clock A. 1\£., or as soon thereafter as we may be 
S2 Supreme Uourt of. Appeals of Virginia 
heard, at the Circuit iCourt of Greensville County in Em-
poria, Virginia,. the undersigned will present to Hon. Robert 
W. Arnold, Judge of said Court, who presided at the ore tenus. 
hearings in the above mentioned cause in the Circuit Court 
of Greensville County, Virginia, beginning May 26, 1941,, 
stenographic report of the testimony,. exhibits and other in-
cidents thereof in the above cause, to be authenticated and 
verified by him, together with said exhibits.. · 
And also that the undersigned will, at the same time ancl 
place,. request the Clerk of the said Court to make up and 
deliver to Counsel a transcript of the whole record in said 
entitled cause for the purpose of presenting the same with a 
petition to the ,Supreme Court of .Appeals of Virginia for a 
writ of error and s·wpersedeas therein. 
AUBREY R. BOWLES, JR., 
WM. EtA.RLE WHITE, 
B. HUNTER BARROW, 
Attorneys for the defendant, 
Galliher & Hug~uely, Inc .. 
Service accepted this 29th day of May, 1942 .. 
W. :MiONGURE GRAVATT,. 
Guardian ad litem for the infant defendants .. 
J. SEGAR GRAVATT, . 
Attorney for t~ complainants .. 
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page 134 ~ Virginia: 
In the Circuit Court of the County of Gre·ensville .. 
E . .S. Fraher and others 
v .. 
Emma Brown Fraher, Edward .s. E:'raher,. Jr., Betty Wright 
Fraher, Otho Clement \V right Fraher, infants, and Galli-
her & Huguely, Inc. 
RECORD .. 
Stenographic report of all the testimony, together with all 
the motions, objections and exceptions. on the· part of the re-
spective parties, the action · of the ,Court in respect thereto,. 
the exhibits ( whether copied or referred to), and all other 
incidents of the trial of the case of E .. S .. Fraher and others: 
Galliher and liuguely, Inc., v. E. S. Fraher, etc. &~ 
v. Emma Brown Fraher and others and Galliher & Huguely, 
tried in the Circuit Court of G1~eensville County, Virginia, 
Qeginning May 26, 1941, before Hon. Robert W. Arnold,· 
Judge. · · 
Present: Messrs. J. Segar Gravatt and William l\Ioncure 
Gravatt, for the complainants. .Messrs. B. H. Barrow, Au-
brey R. Bowles, Jr., William E. White and H . .Arrni::;tead 
Boyd, counsel for the defendants. 
Phlegar & Tilghman 
Shorthand Reporters 
Norfolk-Richmond, Va. 
page 135 ~ · Mr. W. Moncure Gravatt: .I:. S. fl,raher and 
others, land owners, tender their demurrer to the 
cross-bill of G~lliher & Huguely, Inc., which domurrer in writ-
ing was .filed; they replied generally to the answer of the 
said Galliher & Hug·-µely, Inc., and then tendered a replica-
tion in writing to said answer and an am,wer to the cross-bill 
of Galliher & Huguely, Inc. 
The Court filed the several pa.pers, and, having· appointed 
W. Moncure Gravatt Guardian ad lite·m for the infant de-
fendants (the former Guardian ad litem, ,v-. P. Bagwell, Jr., 
being absent because of illness of his father), the said Gra-
vatt, Guardian ad liteni, was granted a period of three days 
in which to file a formal answer for said infants, and the 
said Guardian ad lite1n agrees that the case may be heard as 
though said formal answer were actually presented and :filecl 
-by and with the consent of the Court. 
In order to simplify th,e whole proceeding, I sug·gest that 
your Honor hear the evidence. The questions .raised by the 
demurrer are legal questions which should be presented to 
the Court after the evidence is in, and I do not see any ad-
vantage to anybody in spending an hour or two in the argu-
ment of the demurrer on legal questions which would be ad-
dressed to the Court after the evidence ha.d been heard. 
The Court: All right. 
1\:fr. White: Your Honor, I feel as though it would be rather 
unfortunate to try to take the evidence when the 
page 136 ~ demurrer to the cross-bill is pending. In the 
· · first place, it is possible, after argument of the 
demurrer, that your Honor will sustain the demurrer and 
hold it should be amended. It would be difficult to make an 
mn.endment after the evidence is in. Until the demurrer is 
ruled on, the lines of evide:nce would be taken as though there 
was no demurrer. 
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(The demurrer was then argued by counsel.) 
The Court: All right, gentlemen; take the ·evidence, and 
I reserve my ruling on it. 
Mr. W)lite: If your Honor please, we filed a cross-bill, 
and also an answer to the amended and supplemental bill. 
,v·ho will take evidence first? 
Mr. W. Moncure Gravatt: We filed a detail answer to the 
cross-bill. 
The Court: It looks to me like you would have to g·o for-
ward first in the t~king of testimony. I don't know whether 
-that is right; what do you think¥ 
Mr. J. ,Seg·ar Gravatt: The law is clearly to the effect 
that any individual who alleges fraud has the right to prove 
it. We think the burden is on them, and that Mr. White will 
aclmow ledge that. 
Mr. White: So far as that is concerned, I think we ought 
to put on our evidence first as your Honor specially desired 
to hear some evidence on the judicial sale. 
page 137 r The Court: I want to hear evidence on the whole 
thing. I think we want to get t.hroug·h with it 
as soon as we can. Let us have the evidence. 
Mr. Bowles: I am anxious to find out for myself, before 
we go into the evidence, what are the issues. If there is only 
one issue in this case, namely, whether or not there was or 
was not a mistake, then I am perfectly clear in my mind as 
to what we ought to do; if there are other issues that will 
come up on the answer to the original bill, I do not think it 
is necessarily correct to -be put in position to g·o on unless 
we know their stand or their proposition. Now, there are 
several other questions to my mind that are not, I take it, 
as in Federal practice; "that whatever is not denied is ad-
mitted''. 
As I view this situation, it looks to me like this started 
out as an ordinary suit to construe a will; then, when it was 
determined by the Court that infants had rights, it turned 
into-I do not mean any criticism, bu_t I am trying to develop 
the elements of this litig-ation. There was incorporated in 
it the necessity for proving the inf ants' interest. Then cle-
Yeloped the proposition as to this original conti~act that there 
was a shortage. Then it appears to me on the amended and 
Runplemental bill tlm.t the suit was converted into a propo-
sition of a suit for specific performance of the contract; 
and now in tha.t I do not know where the hurden 
page 138 r of proof would stand. In that last it would seem 
to me to be necessary, if we g·et this judicial sale 
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in here., for tbese gentlemen to prove there was a judicial 
sale or a contract which could be approved .by the Coul't. 
Then we go on to another stage in the proceeding where 
we come to the point where the effort for specific perform-
ance is resisted on the ground that the contract should be 
reformed because of a mutual mistake. I do not understand, 
for myself, at what stage of the proceeding the facts are 
.agreed on. · 
By the Court: The only tl1b1g I can tell you is tba t this 
matter is as to a decree for the purchase price of $~0,000 .. 
The reason for it was that there was a shortage claimed. 
1
~Phen we come back whether it is proper to go into the law 
side of the case, equity ,being able to hold it, the money" hav· 
ing· been paid in. t · 
I can't see where anybody would be prejudiced with refer-
tCnce to any point raised here on the demurrer, or amended 
or supplemental bill, or answer, by putting in all the evidence 
you have, whether it is a judicial sale or not a judicial sale, 
:as to the shortage in acreage and the damag·e. 
Mr. Bowles: Will you permit us to confer a momenU 
The Court: Yes. 
( A recess was then taken.) 
Mr. Bowles: If your Honor please, I would like to stnte 
to the Court that we are extremely anxious to 
JJage 139 } save all the time possible ancl proceed with this 
matter in a practical manner. 
We are advised that there are certain proceedings that 
went on here prior to the time we were made parties, by which, 
we take the position, we were not bound. We are brought 
into this proceeding by a supplemental bill, the prayer of 
which was to make us parties as to that. 
For the purposes of the record, we desire to move the 
Court to require the complainants in the amended or sup· 
plemental bill to establish all the facts alleged therein prior 
to the time that we are required to put on the testimony. 
We concede, as to the issue involving the question of mis-
take, if it is reduced to an issue, we 11ave the burden aR to 
that. I, myself, confess some confusion as to the effect of 
the technical position that we ma.y be put in as to waiving· 
that. and with respect to the testimony which has been put 
in. or wl1ich we think should be put in, on the initial stage, 
where we had no opportunity of cross examination. I m11kc 
that explanation to your Honor in an attempt to convhwe 
your Honor that we are not attempting- to delay it or to take. 
any improper or unnecessary technical position. 
~~ 'Sup,reme Court of App~a:Is &£ Virginia, 
The Court: I think that is well understood. I do not think 
you gentlemen wilfully want to delay the proceeding. · 
Mr. Bowles : I will g_ive you an illustration of one thing:. 
It' has been referred to that the sum of .$6,600,, 
page 140 ~ held in escrow,. was turned over to the Special 
Commissioner. The effect. of it might be subject 
to some evidence. If that is true,. that it would be affected 
by the evidence, the issue with which we are concerned mig·ht 
very largely depend on that, and we wo"Q.ld like to know the. 
complainants' position with respect to that before we go on .. 
The Court: All right; let's see what Mr. Gravatt has to 
say about that. · 
.i\fr. J. Seg·ar Gravatt: At the time the money was paicl. 
to me, Mr. Barrow stated that he did not wish that payment 
-to affect the rights of Halliher & Huguely or the vendors of 
the property, and the money was paid to me by Mr. Barrow 
with that statement. I think the effect of that is a legal mat-
ter. 
If Mr. Barrow has anything to say in regard to that, that. 
it is not accurate, I would like to hear it because it may not 
be correct. 
I do not know of anything that we are required to prove .. 
The decree of the Court is here,. directing the deed be made,, 
and the deed was made, and payment was held and it is held 
by Mr. Barrow at this time until the dete:,;mination of the· 
acreage. 
The Court: As to what the amended or supplemental bill 
contains! · 
Mr. J. Segar Gra:vatt: YesJ sir~ 
Mr. Bowles: I may not know what I think I know about 
· this case. I do not want to be misconstrued in 
page 141 ~ taking a.ny position with reg·ard to a contract. 
At this stage of the proceediqg, I do not know 
w4at contract these gentl~men are relying· upon; I do not 
know that it is in evidence. It bas been referred to in a: 
commissioner's report. I do not tltlnk it has beeri copied in 
here. The question of what the agreement was-to prove th~ 
origfoal obligation on the part of Galliher & Huguely to buy 
this property,-tha:t is largely a matter of oral dealing·, I 
understand. It does not seem to me tha.t it is correct for us-
to acquiesce in going furtiier· in the plea of confession and 
avoidance of the contract when the contract was made up· 
of correspondence and oral statements, w}Jtch Iiave not yet 
been establi~hed by the Court, until we know what we are 
to answer. w·e are assuming that there was a contract; ancl 
I will say to the Court that there was an agreement, hut the· 
• . ·~ c· ... 
. ' , l :· ~. 
t .. 
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details of it and the nature of it ·b.av.:e· not been· established. -
The C-ourt: Are you able to establish it t 
Mr. Bowles: Yes; but 1 s~y to the Court I do not thh1k 
that is our obligation. . . 
The Court' They are, at this stag~, sayh~g that.you gentle-
men practically admitted . that· there was au agreement, hut 
do ·not go into ·detail. _-T~ey _are willing to rest" wher~ they 
are and let you go aheacJ. . _ . . 
Mr. W. Moncure Gravatt: .. J.iet me read you the prayer in 
the cross-bill: ''_That the agreeme;nt macte .be-
page 142 ~ tween tlie saicl E. S. Frahe1;, agent for the heirs 
· of James D. Brown, and your r_espondent, for .the 
sale and purchase of the tin:iber on the James D. Brown prop-
erty in Belfield Mag'isterial J;)istrict, Greensville County, Vir-
ginia, and represented to c~mtain 4;23 acres_, be reformed be-
cause of the mutual mistake of fact which led to the agree-
ment of the parties; that the purchas·e price for said. timber 
be abated to such au· amount as would. be fair and _equitable 
under all the facts in this case; that all pi·oper accounts be 
taken and inquiries direct~d; an_d that your respondc11t may 
have all such· othei~, further and gmieral ·relief in the prem-
ises as the nature of its case may _reqJrire or to equity sllall 
seem meet.'' . -
They come· into Court on. a eon tract that they alleg·e, and 
they ask you to- reform it because of an alleged error. 
J\llr. Bowles: We did not come into_ Court, but are brought 
into ·court. . . 
The Court: You are brouglJ.t _into Court on a summons. 
Mr. Bowles: If r may reµ1ind the Court, the amended or 
supplemental bill alleges that it is the same contract. · Now, 
if that is understood betwee_n us, . .we are ready to go ahead-
namely, that ,ve bought. this. tiIµbe1: for $~0,000 in reliance 
""' 
upon the acreage !)f 423 acres. . . 
Tlie Court: That is a q~~stion of proof, Mr. Bowles, it 
looks like to me. It looks like unless these gentlemen want · 
· · · to go a.head and put in some evidence to support 
pag·~ 143 ~ -their amended or supplemental bill, the" pnrde1ds 
·· on .you. 
M1~. Bowles: I must disag-ree with your Hon.or. If th~y 
do not -want to put on evidence--:- · · · 
Th~ Court: At this time. -
l\f.i:~- Bowles.: · I-want .to put, the· Cqud ·on not.ice ancl"these · 
gentlemen, too, ·that we a.re, relying upon the allegatiomf in 
this amended or· supplemental ~ill that this ·confract ·was a 
purch~se, .o~ the. t,imber. on1~23 ~c1:<t~ .. ·Now, if that is not what 
their. alleg .. atiori ii1earis·; and if that is not what the contract 
is that we are talking about, then we do not know how to 
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go ahead with our case. That being the assumption, that 
that is the contract that was made, · .( think we should go 
ahead. 
Mr. ,v. Moncure Gravatt: Then we put in the original 
bill, and then we put in the supplemental bill, and then we 
put in the replication and answer to the .cross bill. 
The Court: Go ahead. 
Mr. Bowles: Your Honor overrules my motion t 
The Court : I don't understand the motion. 
Mr. Bowles: To put in evidence 'to establish the amended 
or supplemental bill. There is already evidence in this case 
at a time when we were not parties to it. If that is to be 
reconsidered, we want an opportunity to examine it. If that 
is the evidence upon which they are resting their case, we 
want the opportunity to examine it. 
page 144 ~ The Court: I think you can go into every phase 
of the proceeding· from the original hill up to now. 
If you are so advised, you can go into it. 
Mr. Bowles: May I ask the Court, to get myself clear: 
This evidence which was taken heretofore, the Court takes 
the view that we are not bound by it T 
The Court: I do not think the Court is called upon now 
to pass upon that question. 
J\fr. Bowles: I say, until the Court does pass on it, we are 
experiencing some difficulty. . 
The Court: So far as this Court is concerned, that record 
is made; you can go into it and attack it in any way you see 
fit. If you want to prove anything that is wrong in any por-
tion of that record, I will hear you. 
Mr. Bowles: I want to be clear about my position: We 
are brought here on process on the amended or supplemental 
bill and say that as to what went on in that proceeding we 
are not bou.nd by it. As to the amended or supplemental bill, 
we set up an answer antl a cross-bill. Our position here is 
that, we would like hear their evidence on the things which 
would start the suit. 
The Court: They say that they are willing to stand on 
the allegations, and I require you to g·o ahead with the evi-
dence. 
Mr. Bowles: Don't they have to prove the al-
page 145 ~ legations¥ w·e might demur now, since thev have 
put 011 no evidence. · 
The Court: If you are so advised, you can go ahead, and 
I will pass on the demurrer. 
Mr. Bowles: I made a motion whicl1 I think was to the 
same effect. 
The Court: I overrule your motion. 
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J.\fr. Bowles : If the Court please, we except for the reasons 
stated. Let the record show that we proceed without waiv-
ing our objection. 
STUART G. KEEDWELL, 
a witness on behalf of the respondents, having been first duly 
sworn, testified as follows; · 
Examined by Mr. vVhlte: 
Q. Please state your name, age, occupation and residenee. 
A. Stuart G. Keedwell; 25; I live at ·Emporia; I work as 
forester for Johns-Manville Corporation; also I am a sur-
veyor and do outside surveying work. 
Q. How long have you been connected with surveying 
work? 
A. I obtained my license in the summer of 1938, in June. 
Q. What was your education and preparation for obtaining 
this license 7 
page 146 ~ A. I graduated from New York State College 
of Forestry, and Syracuse University. ·. 
Q. Have you been engaged in surveying ever since that 
time, Mr. Keedwell f 
A. E-ver since I came down to this part of the country, in 
September, 1937. 
Q. Mr. Keedwell, have you, at the request of Galliher & 
Huguely, made a survey of a tract of land in Greensville 
County, Virginia, known as the James D. Brown traet? 
.A. Yes, sir. . 
Q. I hand you a paper entitled "Plat of property of J. D. 
Brown Estate, sometimes known as Mrs. 0. C. Wright 
tract," and ask you if you made that plat? 
A. This is copy of my original plat It is a black and white 
JJrint. 
Q. But it is made from your original plaU 
A. It is made from the original. 
Q. When did you make. that survey plat T 
A. The date that is on it. I believe it was in December, 
1940. 
Q. You made the plat immediately after you made the sur-
vey, did you Y 
A. Yes, sir. 
Q. This is a map of the survey of that property? 
A. Yes, sir. 
page 147 ~ Q. Will you please state the acreage as found 
in that tract of land? 
·· ·, · •, I :1 
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A. 346 .. 7 acres~ . .. . ·, 
Q. And. yo1f 'made that survey in N ovemher or December, 
,1940, did .. you not?~ · _. . .. . 
A. Yes·;.·completed it December 14, 1940. 
- . 
Mr: White·=· I desire to haye ~his plat introduced in evi-
dence, marked "Exhibit No. 1 ". 
Note: The plat was filed marked "Exhibit No. 1-Kced-
well". · 
By Mr. Whit~:· . . ·. . . : - . - . : 
Q. I·notice ·on this plat, :M:r .. Keedwell, a statement at the 
bottom '' more or less _v:ai;ian~e jn r.ef er.ence _ to acreage may 
be construed as meaning about an acre either way''. Please 
explain that. · 
The Court: That i~ wi~h reference to yo.ur own plaH 
Mr. White: Yes, sir. 
A, The way I compute acreag·e is. by method of latitudes 
and double long·itudes,- ·as explained on .the plat. I -could -run 
the same survey over again-in other words, take my point 
here· '(indicating· on plat), and re~run it and calculate this 
within an acre of what I get here. 
By Mr .. White: · 
Q. There would not· ·be as much as an acre difference? 
.. - A. There should not be over an acre difference,. 
page 148 ~ and the only way there· could" be· any difference 
· ··-would be using- a poor chain.. ... : · .. : 
Q .. There is a method of computing by au instrument called 
the planometer, is there not 1 
A. Yes, sir. 
Q. Did you use a planometer 1 
A. Yes, sir; I checked it. 
Q. Did you compute it? 
A:.. Yes, sir; and .checke"d it. ·, 
Q. Is the acreage there shown correct \vithin an u-cre f 
A .. With the planometcr you mig;ht vary more thaii'. an · 
acre. If you waver off a line it might be a couple· of feet or 
something li~~ that, but it -would not be mucI1: _ ·. · ·, · - . 
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Q. .And that is checked with a planometer? 
A. Yes, sir; that is correct. 
Q. lVIr. Keedwell, I hand you a paper entitled '' This map 
shows a part of the land formerly owned hy J3:mes D. Brown, 
deceased, and now owned by his heirs, situated in Belfield 
District, Greensville County, Va., containing 423 acres. Date-
.A.pl. ia-16, 1937. Scale-1"=400 feet. James C. Feild, 
Surveyor," I ask you have you ever seen that 
pag·e 149 ~ paper before? 
.A.. Yes, sir. 
Q. Where have you seen that paper 1 
A. I believe we got it from Dr. Wright's heirs ,vhen a proof 
was made of it. 
Q. Do you know Mr. James C. Feild? 
A. Yes, sir. 
Q. Have you ever shown him that paper? 
A. Yes, sir; I did. 
Q. Does he admit that that is a plat that he made of this 
property? 
A. Yes, sir. 
Q. He admitted that to you 1 
A. Yes, sir. 
Q. Is that the same tract of land that is shown on your 
plat which has been introduced in evidence marked '' Exhibit 
No. 1 ?" . 
A. Yes, sir. The lines are substantially the same. 
Q. The boundary lines are substantially the same t 
.A.. Yes, sir. 
Q. There is an apparent discrepancy of 76 acres, more or 
less, between the acreage shown on the plat introduced as 
''Exhibit No. 1'' and the plat you are l1olding· in vour hand. 
A. Yes, sir. ~ 
Q. Have you checked the plat you are now 
page 150 ~ holding with the plat made hy Mr. Feild, with 
the planometer, to determine the ac.reage? 
A. Yes, sir. · 
Q. What does that plat show! 
A. The planometer acreage on this plat here. 
Mr. ·white: I desire to introduce in evidence this tracing·, 
to be marked "Exhibit No. 2". On the other hand, I would 
like to ask permission of the Court at a later time to have 
a blueprint made of this and return this to the owner. 
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(The document referred to was filed marked ''Exhibit No. 
2-Keedwell ''.) · 
By Mr. White: 
Q. Mr. Keedwell, from whom did you get this plat No. 2·1 
A. It was in the file of Johns Manville's Forest Depart-
ment office. 
Q. Do you know where Johns ManviHe got the plaU 
A. I believe that they got it from the Wright heirs-
Mr. W. Moncure Gravatt: Does he know? 
Mr. White: That is what I am asking. 
The Court: He doesn't know except by hearsay. 
A. I know where we got it, but I don't know just the 
person. 
page 151 ~ By Mr. White: 
Q. I hand you a paper entitled ''Reproduction 
of J. C. Feild's map plotted on a scale of 1"=5 chains,'' 
signed ".S. G. K.eedwell". Did you prepare that paperY 
A. Yes, sir. 
Q. Explain what that paper is. 
A. That paper is that map laid out on a scale of 5 chains 
to the inch. 
Q. By "that map'' do you mean Exhibit No. 27 
A. Exhibit No. 2 is on a scale of 400 feet to the inch, and 
I made up the plat of 1 inch equals 5 chains so it would be 
the same as my map which is ''Ex.11ibit No. 1''. 
Q. After you did that, did you compute the acreage Y 
A. The branch line on "'Exhibit No. 2", there were no 
bearings and distances on that line, so I used the branch 
and distances from my survey, which tied in with these s6 
there was about a chain's difference. · 
Q. How much is a chain? 
A. A chain is 66 feet. There was no other way to get that 
branch for sure except by doing· that. Mr. Field had run 
the branch to go on down about that distance on it. The rea-
son I put that on this scale was so as to compare it with 
"Exhibit No. 1 ", my map, and the acreage I got was 357 
acres. I g·ot 357.2. That is a little too exact for the planom-
eter. 
· Q. Did you apply the planometer to this origi-
page 152 ~ nal Feild plat? · 
A. I bP.lieve I did. In fact, I know I did. 
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Q. Did y-0u get 423 acres f 
A. iN o; I did not get 423 acres. 
Q. You got around 360 acres 1 
A. Yes. 
Q. Do you state positively that computing the acreage on 
this plat which you have before you, that it will not compute 
423 acres! 
· A. The best answer to that, the acreage of that plat can-
not be oomputed because .of the fact that the bearings and 
distances are left off the branch line. The only way to de-
termine that acreage is some method of g·etting the square 
inches in the plat, and I used the planometer, but you can use 
a grid and determine the acreage in that way? 
Mr. White: If y.our Honor please, I desire to have this 
paper filed in evidence marked "Exhibit No. 3' ' .. 
The Court: .All right, sir. 
(The plat referred to was filed and is marked "Exhibit No. 
3-Keedwell' '.) 
By Mr. White: 
Q. Mr. Keedwell, I hand you a paper which purports to 
be a blueprint of the Feild map, black and white; will you 
state whether you made that? 
page 153 ~ A .. Yes; I made that. 
Q. What did you make that fromt 
A. From the original, "Exhibit No. 2'.'. 
Q. You made that up from '~Exhibit No. 2"? 
A. Yes, sir. 
Q. Have you ever seen any other map made by Mr. Feild 
from "Exhibit No. 2"7 
A. Not for this piece of property. 
Q. Mr. Keedwell, have you ever discussed with Mr. Fra .. 
l1er, or any of the other heirs of the Wright property, the 
question of the acreage shown on your plat? 
A. No; I have not. 
Q. You have not? 
A. -No. 
Q. You have discussed it with Mr. Feild? 
A. Yes. 
Q. In conversation with :h-'Lr. Feild, did you discuss the 
ncreage shown on his map? 
Mr. J. Segar Gravatt: If your Honor please, I do not think 
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that is proper testimqny. Mr .. Feild's map speaks for itseli. 
They offered it in evidence. It is purely hearsay. 
Mr. White : If Your Honor please, we want to prove, of 
course, Mr. Feild 's admission with reference to th~ plat. 
The ·Court: Mr. Feild is here, and you can put 
page 154 ~ him on the stand. · 
Mr. White: I wish to do this in advance of 
Mr. Feild testifying. 
Mr. W. :Moncure Gravatt: Mr .. "\V.hite, do you intend to 
introduce that last paper¥ 
:Mr. White: No. It would be a duplicate of '' E~hibit 
No. 2" .. 
The Court~ Only three have been admitted, as I m1der-
starid.. 
By !Ir. White: 
Q. Have you made a comparison of your plat and the Feild 
plat overlaid one on the other! 
A. Yes .. 
Q. Have you that with you¥ 
A. There it is .. 
Q. I wish you would get it. 
A. (Witness does so.) 
Q. I hand you two pieces of cardboard and ask you to 
state what the one indicated" Area 346.7 acres'' is f 
A. That is a black and white print, and is the same as: 
'' Exhibit No. 1' ', cut out along the boundary line, stuck on a 
piece of cardboard .. 
Q. I band you another piece of cardboard, which has no 
memorandum on it other than the boundary line and notation 
"Virginian Railroad," and ask you what that is!' 
page 155 f A. That is a. black and white print of ''Exhibit 
No. 2 '' that Mr. Feild and I cut out along the 
boundary-no; I am wrong; it is the same copy as '''Exhibit 
No. 3"'. I prepared that on a scale one inch equals :five· 
chains, which is l\fr. Feild 's map on a larger scale, cut on 
the same scale as '' Exliibi t No. l ,, . · 
Q~ In otller words, ''ExI1ibit No. 3'' is the Feild map 
merely brought out to the same scale as your map, which is: 
''Exhibit No. I"f 
A. Yes, sir. 
Q. And this, I understand, is cut out from ''Exhihit No. 3.'"'!'. 
A,. That is right.. · 
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The Court: You have not ·shown for the record what that 
is. 
Mr. White: This cardboard is ''Exhibit No. 3" cut out 
and placed on cardboard. 
The Court: You have not put the cardboard in evidence. 
Mr. White: No, we have not. I desire to have these two 
different cardboards introduced as "Exhibit No. 4-A'' and 
"Exhibit No. 4-B''. 
The Court: Which is which? 
Mr. White: "Exhibit No. 4-A'' is a copy of "Exhibit No. 
1 '' showing 346. 7 acres, and the other is ·' E·xhibit No. 4-B'' 
being copy of "E,xhibit No. 3" . 
. page 1-56 ~ ( The cardboards ref erred to are filed aml 
marked "Exhibit 4-A-Keedwell" and ''Exhib.\ 
4-B-K:eedw:ell' '.) 
By Mr. White: . 
Q. Mr. Keedwell, will you demonstrate to the Judge, by 
laying one of these over the other, the similarity of line8,' the 
distances, and so forth f . 
.A. This is mine and this is :Mr. Feild 's by · scale. 
The Court: Let me see it. 
(The exhibit was handed to the Court.) 
By Mr. White: 
Q. As I understand it, Mr. Keedwell, if you lay "Exhibit 
4-.A" on top of "Exhibit 4-B" it shows the difference in the 
boundaries of two pieces of land. 
A. Yes, sir. 
Q. Is it not true, Mr. Keedw~ll, if you lay '' Exhibit 4-A '' 
on top of "Exhibit 4-B" that there are only slight discrepan-
cies shown · between the boundaries of the two tracts 1 
A. That is correct. 
Q. Will you explain, for the record, what are the differ-
ences in the boundaries? 
A. I placed the east boundary against the east and south 
against the south on each map, and I have marked in reel 
crayon the differences on ''Exhibit 4-B". The west side in 
the northwest portion includes the difference in acreage, 
which would be 4.4 acres more on "Exhibit 4-B '', and along· 
the branch a difference of 3 acres, which makes a 
page 157 ~ total of 7.4 acres greater on "E~hibit 4-B ". 
Q. That is on the Feild map? 
95 Supreme Court of Appeals of Virginia 
Stitart G. K eedwell. 
A. That is on the Feild map. You just turn over and there 
will be a difference of 4.2 acres between the two, adding-
'' Exhibit 4-A" being 4.2 acres greater on the top than "Ex-
hibit 4-B ". Checking the difference of 7.4 acres and 4.2 
acres, the difference is 3.2 acres gTeater on Mr. Feild's map. 
Q. So that the diffe;r.·ence in acreage in the two tracts of 
land between Mr. Feild 's map and your map accounted for 
by difference in boundary is only 3.2 acres! 
A. Yes, sir. I mig·ht say that the planometer, though, 
ought to be· the same. It is the same as our planometer-the 
number of square inches shown. 
Q. And so, on the basis of the Feild map and the basis of 
your map, the acreage is within 3.2 acres of being the same 
when computed accurately? 
·· A. I would not guarantee 3.2 acres because that is getting 
it fine, hut I would say within 5 acres. 
Q. You find nothing in the two maps to account for a dif-
ference of as much as 76 acres t 
A. No, sir. 
Q. Do you find any way you have checked the Feild map 
which will justify the statement on that map that the tract 
of land contained 423 acres f 
A. No, sir, I do not. I believe-in fact, I know-
page 158 ~ that I could take this map and run the planometer 
around.it-this is ''l~xhibit No. 2"-I could take 
a planometer and run the planometer around and estimate 
the acreage, and I would get as much as I say-I will not say 
right offhand, but around 350 or 360 acres. 
Q. Mr. Keedwell, do you. have a planometer with you? 
A. I do not have it with. me; no. 
Q. Will you get one at the lunch hour and demonstrate 
how the maps come out¥ 
A. Yes, sir. 
Mr. White: That is all. 
CROSS EXAMINATION. 
By }fr . .J. Segar Gravatt: 
Q. You work for the Johns-Manville Corporation, do you Y 
A. My regular job is with them. 
Q. They are your employers? 
A. Yes, sir. 
Q. Who employed you to go out and make the survey of this 
property! . . 
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.A. Mr. Whitcomb, of Galliher & Huguely. 
Q. What instructions did he give you when you went to 
piake the survey Y 
A. He wanted a survey of the property in ques-
page 159 } tion-wanted me to run a line and determine the 
acreage. 
Q. Did he give you anything to survey it by-any way 
of knowing where you were going1 and where the land was, 
.and where the lines were f 
A. He didn't have to; I knew. 
Q. You did know t 
A. I knew the tract. 
Q. What did you know about the tract? 
A. Well, for one thing·, Johns-Manville had cruised the 
tract. That is how I had the map. 
Q. You had cruised the tract t 
A. Yes. 
Q. For J ohns-1\fanville Corporation? 
A. Yes. 
Q. Where did you g·et that plat? 
A. Out of our records. 
Q. Did Mr. Whitcomb give you the deed that these people 
had conveyed this property under, or a copy of the deed that 
the Commissioner had sold the µroperty under i 
.A.. I saw it in Mr. Barrow's office, I think. 
Q. You didn't have it when you made the surveyf 
A. I don't kuow whether I had it. 
The Court: How about the deed for the land 1 
Witness: I looked the deed up. 
Mr. J. Segar Gravatt: One was made in the 
page 160 ~ early part of October, 1940, and the other.in De-
cember, and the other ,vas made along· i11 the 
spring. 
The Court: Go ahead. 
By Mr. J. Segar Gravatt: 
Q. Did you have either one of those deeds f 
it. 
A. No; I looked up the record down here, and I didn't find 
Q. You didn't find it! 
A. No, sir. 
Q. And ].\fr. Whitcomb didn't give it to you? 
.A.. No; but I got it, I believe, from Mr. Barrow. 
Q. How long after f 
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A. I don't remember whether it was after or before·. 
Q. You didn't have any deed showing you a des~riptiorn 
of this property that you surveyed 1 
A.. I don't remember whether I had it before or after. 
Q. Can you take the metes and calls shown in the de~d 
you investigated and fit them to this plat here that you made. 
showing 346. 7 acres in this tract 1 
A. ·with a very few minor exceptions2 and I would say 
not in any place would it vary over half-chain from what the: 
deed and plat called for. 
Q. The starting point Mr. Feild took was beginning at a. 
dead oak tree now down at the northeast corner; can you 
identify iU 
A. Yes. It is '' Dead oak down',. and it is writ-
page 161 ~ ten here. 
Q. What is your next bearing from that Y 
A. Thence 85 degrees 10 minutes west, 1865 feet to a stake. 
· in branch .. 
Q. Do you have that line t 
A. No, I do not. 
Q. Do you have any line on that map, Mr .. Keedwell, that: 
corresponds with those metes and hounds given there, which 
is a copy of a description as shown in the deed called for in 
the decree of his Honor to be executed by the .Special Com-· 
missioner, and a copy of the metes and bounds as shown in 
the deed executed by the adults? 
.A.. Before I answer that questionr I would like to explain 
to Mr. Gravatt, in the first place, a survey that is made with 
a surveyor's compass, you can't get two surveyors' com-
passes to agree on bearing-s. In other words, I might set up · 
my instrument at a tree and run to another tree on the-
chopped line, and I would get a certain bearing·. Another 
surveyor would use his instrument and get a slight variation 
from that bearing·, but we would be at the same boundary 
line. 
Q . .A.re any of the lines that you show on that plat the· 
same lines that are called for in the description I gave you 
a moment ago f 
· A. I will read it. (Witness looks .at map.) Ye~. 
page 162 ~ Q. Sir f You found one 1 
A. Yes. I ran this road on the east bourtda rv 
out-it will not sl1ow the exact 'bearing· because there is a 
difference of 3 minutes a year in tho variation of the mag-
netic needle, which would accoimt for about 10 minutes dif-
ference. Another thing I would liTm to say is that I used 
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chopped trees in running this line, and, as I understand Vi r-
gi.nia law on boundary lmes, field evidence will stand over a 
bearing. 
Q. Have you found, l\f.r. Keedwell, any lines on your plat 
that correspond with the met.es and bounds as given in the 
deed conveying· the property to Galliher. & Huguely 1 
A. As I explained to you, I did not expect to because you 
can't do it. 
Q. You haven't got a line on your plat to correspond with 
the metes and bounds as shown in the deed conveying this 
property to this party? 
A. I have a line showing the-in other words, the dis-
tances don't meet (in other words, the bearings) because 
no two men. can get the same .. 
Q. Is the planometer distance around that area of land 
you· made equal to the distance surveyed by Mr. Feild, as 
shown on his plat? 
A. I never added it up, but it is very close. 
Q. Don't you know as a fact that the lines on your plat 
are shorter in a number of instances than the 
page 163 ~ lines as shown on Mr. Feild's plat? 
A. They may be, but I can explain that-
. Q. Don't you know that it is true-
Mr. Bowles: Let him finish. 
The Court: Go ahead. 
By Mr. J. Segar Gravatt: 
Q. Don't you know that it is true in a number of instances 
they are short? 
A. I wouldn't say that; no. In other words, Mr. Gravatt, 
if I measured from this side of this place to this side and I 
didn't stretch the chain taut,· I am going· to get a different 
reading than if I did stretch it taut; but I have started from 
the same point on this end and the same point on this, and 
unless the earth in this time has spread, there is no differ-
ence. 
Q. Do you mean you can vary the length of your line hy 
how you control your chain? 
A. Certainly. 
Q. And if you do not stretch it you get the same distance 
on a line? 
A. If you stretch the chain, then you get the same distance, 
but if you don't stretch it or go around trees. 
Q. A man who· doesn't stretch it docs not make it true 1 
A. No. 
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Q. Mr. Feild 's chain was evidently tightened 
page 164 ~ because he gets more than you do. 
A . .No. It is the other way. If I stretch a line 
taut here I will g·et three feet, but if I let it. sag in the middle_ 
I will get three feet two inches. In other words, the shorter 
line is the right line. 
Q. I understand your position. How do you arrive at the 
line that you check on this property! 
A. I used the evidences in the field. 
Q. ·what evidence in the field f 
A. He calls for a maple in the southwest corner. 
Q. It may call for the maple, but he didn't run his line 
for the maple in the same way that you ran yours, did he? 
A. That line was told me-in other words, James Brown 
told me that that line had been run by Mr. Feild and chopped. 
Instead of running the bearings and distances as on that 
plat, I ran on the field evidences knowing that that was the 
lie. If I run the bearings and distances on tha.t plat, in some 
cases I would have been on other folks' property, and that 
would, of course, have started trouble. 
Q. And you did, really Y 
A. Yes. 
Q. That was the time that they fought? That is the sur-
vey you are undertaking· to disprove, isn't it f 
A. No, sir. As I understand. it, Mr. Fraher showed the 
estimators the line, and I ran the line he showed 
page 165 ~ the estimators. 
Q. Did you have the estimators there with you f 
A. No, but there are no other lines in that territory. 
Q. Did you have :Mr. Fraher there with you? 
·A.No. 
Q. Did you have any heir or .owner of this property with 
youf · 
A. No. 
Q. So you went up there and undertook to make a survey 
of this property without having· any information or lines ex-
cept ,,That you could find in the woods after a sawmill had 
been there, and attempted to make a survey; is that correct¥ 
A. I went out there, that is correct, and I ran a line, and 
from the plat I could find the line-from his plat I could 
find the line. 
Q. Did you have a plat with you? 
A. Yes. 
Q. Why didn't you run the courses and distances as called 
for on his plat? 
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A. I explained if I had run them, in many cases I would 
have been on other folks' property. It didn't vary much from 
the plat, I will admit that, and the lines on "Exhibit No. 2'' 
are substantially -correct, and I ran those lines. 
Q. You ran which line.s 1 
.A. That he indfoa ted on his plat. If you will 
page 166 } get Mr. Feild out there and run from his plat the 
bearing and distances, I guarantee you it will not 
be the lines of field. evidence, as shown there in the field.. 
Q. Now, Mr. Keedwell, you just made a statement to me 
that if you run these lines according to this plat, you would 
run over on other people's property, and then you say Mr. 
Feild's lines are correct, and you ran them; which is cor-
rect! 
.A. I say that they are substantially correct; you would 
n9t run over very much. What was your question again Y 
Q. I say, you told me a minute ago that if you undertook 
to run Mr. Feild's lines that you would run over on other 
lJeople's property, and that would cause a great deal of 
trouble. 
A. I didn't say that. 
Q. Then you came back and said you had actually run his 
lines, and that they were correct. 
A. I didn't say I had actually run them, hut substantially 
as he had them; I say I didn't run his lines exactly as they 
are because they were not as the field evidence is. 
Q. You were not checking the field evidences, were you? 
The deed in this case did not call for field evidence, did it! It 
called for a certain course from a certain point a certain dis-
tance; why didn't you run it? . 
A. Because I was running the boundaries of the property. 
Q. Then you do not pretend to this Court to 
page 167 } say that your survey here, which shows 346 acres, 
is the property that was included within the metes 
and bounds in this case, do you? 
A. I certai;nly do. 
Q. If you do, why didn't you run them on the courses and 
distances shown on the }:l,eild plat f 
.A. I couldn't run all the way as he showed because he 
cloesn 't have all the bea1~ings and distances. In the second 
place, I couldn't have closed-I couldn't have come back to 
where I started. 
Q. You did not, as a matter of fact, run your lines in ac-
cordance with this description, did you? 
· .A. Substantially I did. 
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Q. I am not asking you substantially, but did you run them 
that way! 
A. I didn't take each bearing and distance and run it as. 
shown in that deed, or contract\ or whatever it is .. 
Q. You did not do that? 
A. I didn't do that. 
Q. You computed the acres in a piece of land that had 
difterent courses and distances from the piece of land de-
scribed in the deed, didn't you? · 
.A.. Yes; I did. 
Q. Did you use, Mr. Keedwell, a surveyor's compass in 
making your survey 1 
A. Yes, sir. 
Q. You didt 
A. Yes, sir. 
page 168 }- Q. I notice that you computed the acreage on 
this map as 346.7 acres; did you include in that,, 
or not, the acreage on the railroad t 
A. No. I made a note of that, "Area of railroad right-of-
way 4.66 acres is not included in the area of the tract'' 
Q. So that it is included in the area of Mr. Feild's plat.71 
isn't it? 
A. :May I look at "Exhibit No. 2''! 
Q. Yes. 
A. I don't know whether it is, or isn't .. 
Q. Didn't you investigate that 1 
A. He didn't state there whether it was1 or was not, but 
I assumed, seeing that that was owned by a diffetent partv 
that it was not included.. " 
Q. The lines run straight across it, don't they¥ 
A. They sure do. 
Q. Are the metes and bounds of the railroad right-of-wav 
given? .. 
A. No .. 
Q. How would you deduct the acreage out of that without 
taking the metes and bounds of the rig·Itt-of-wayt 
A. The Virginian Railroad Company owns the property,, 
and there is no timber. on it, and tliey would not want it 
sold. 
Q. So far as that plat is concerned, there is nothing on 
there to indicate that l\fr. Feild did not comput~ 
page 169 ~ tllat area in his plat, j s the re i 
A. I do not believe there is on mine, but I diet 
it. He could have done it. · 
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By the Court: 
Q. Did he do itf 
A. I don't know whether he did, or not. 
Q. Can you look at the mapf 
.A. He didn't make any ref ereuce to acreage. The question 
is whether there were any metes and bounds. 
Q. Was there included the railroad area in making the 
survey? 
A. My answer is that he did not. 
Q. How can you tell by the map that he. did not? 
A. I said that he did not make any statement to that ef-
fect. 
Q. Then you assume, because there is nothing on the map 
to show it, that he did noU 
A. No, I do not, because, as I explained, the Virg·iniau 
Railroad owned that property, and I assume in making a sur-
vey crossing the railroad he would exclude it. 
Q. Do you think that he would show on the map that he 
excluded it? 
A. He ought to. 
By l\fr. J. Seg·ar Gravatt: 
Q. Now, 11:r. Keedwell, you made a state1ne11t 
page 170 ~ a moment ago that you surveyed the lines of your 
plat according to the lines as pointed out by Mr. 
Fraher to the estimators of Galliher & Huguely; is that cor-
rect¥ 
A. I said, I ran the lines that he pointed out-he did not 
show them to me-but I know the lines of that fract because 
previously we had made an estimate of it. 
Q. And you ran by the lines, as you stated a moment ago, 
that the estimators had followed in estimating the timber; is 
that true, or not f 
A. Yes; I will tell you: I followed the lines that the esti-
mators followed, if they followed the lines on the tract. 
Q. All right. Your plat here, ~fr. Keedwell, shows open 
field up here on the northeast side of the tract north of the 
railroad; what is the area of that open field? 
A. I don't know exactly what that area is, but I know 
what the open field lumped together is. 
Q. How much area is in the open field, according to what. 
vou found¥ 
.. A. These are approximately; I didn't go around it, the area 
is full 43 acres ; the area or block of young pine is 15 acres. 
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Q. The other timber on this tract (you are a forester), 
some of it was exceedingly fine, :v.:ery large timt,er, 'Yasn 't 
iU · 
A. Yes. 
Q. And some of the other was smaller and less 
pag·e 171 r valuable, was it noU 
· A. Some of it was smaller. As to the value, 
it depends on what product you put against it. 
Q. Johns-Manville wouldn't buy iU 
A. No; we didn't buy it, but we did cut some pulp wood. 
Q. Have you any information that you obtained from your 
survey, or from your cruise in there as a.forester, that would 
indicate how many acres were in this exceedingly valuable 
fine timber and how much was in less valuable timber Y 
A. Johns-Manville probably have it in their file, hut it is 
closed to outsiders. 
Q. Did you get any such information in your survey for 
these gentlemen? 
A. 'No. 
Q. You merely know that that difference existed on this 
tract to a considerable degree? 
A. ,vhat? .. 
Q. That there· was a very definite distinction between a 
portion of this timber which was mature and cl~ar of knots 
and some of the other which· was less matured and less de-
sirable from the point of view of making lumber? 
A. Yes ; some large and some small, like any tract. In fact, 
I have attempted to block the young· pine on it. . . 
· Q~ Now, Mr:Keedwell, you made a statement ·in your ex-
amination by Mr. White that you could not com..; 
page :I, 72. r pute the number of acres of land in the plat of 
Mr. Feild as he made the plat. 
A. I couldn't compute it; that is right. 
Q. You said you couldn ~t do it because the metes. and 
bounds on. the stream were not given; is that correct? 
A. Yes. · 
Q. Will you examine the description in this deed and tell 
me whether. or not the metes and bounds on the branch are 
given in 'that y 
A. Np ; they are not. 
Q. They are· not, are they? 
A. No. 
Q . .So if you do undertake to follow and compute the. acre-
age of this tract from the information given on that piece of 
paper, you could not do it, could you? 
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A. .. No; I couldn't compute that acreage from this written 
statement. 
Q. You could not compute the acre.age of this tract of land 
from the description as g·iven in the copy of that deed., could 
you? · 
A. No. 
Q. Could anybody t 
A. No. 
Q. Do you kno.w of any method by which it could be done f 
A. No. 
page 173 } Q. You undertook then to take the metes and 
bounds as you had found them on the branch, and 
superimpose those on Mr. Feild's.: plat, didn't you? 
A .. Yes. 
Q. And, in doing that, you changed the course of the 
branch, clidn 't you-different from what it is shown on his 
phlY . 
A. I would not say that, no. 
Q. You did not? 
. A. No. I didn't attempt to do it. In running it, I might 
l1ave varied a little one way to run the branch. 
Q. You didn~t attempt to vary from ]\fr. Feild! 
A. No. 
. Q. You did, however, in some instances; but what you did 
was to put your metes and bounds on that plat, and then you 
had it "blown up'.', so to speak,-you took it and scaled it 
off, didn't you? · 
. A. Yes. 
: Q. Now, Mr. Keedwell, .if you made a. mistake in survey .. 
ing that branch, you would i:tot get the same acreage thnt 
]\fr. Feild got,. would you? 
A. No. 
Q. If you made a mistake in enlarging that plat. on -your 
enlarged scale, you would not get the same acreage that Mr. 
· · Feild got, would you? 
JJage 174 ~ A. No. 
Q. So that your computation of the acreage on 
:Mr. Feild's map ~epends not on 1\fr. Feild's work but on 
your work, doesn't it? 
A. It does and it doesn't. 
Q. Is that all you want to say about that Y 
A. No. In the first place, you said if I ran the br.anch wrong-
I would uot have the same-if I made a mistake, I. wou]d 
not have the same branch that he had ~uu; is that righU 
.Q. Yes. . . . . 
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A. I had a check on closing my boundary to the survey, as 
indicated on that "Exhibit .No. 1 ". I closed within a rea-
sonable limit of accuracy, and the only error in running the 
branch would be in running off through the wood. 
Q. I don't know that you would. 
A. Anybody running a branch ,vouldn 't run off throug·h 
the wood. 
Q. As a matter of fact, Mr. Keedwell1 on Mr. Feild's map. 
the base line, the southern base line on his .plat, crosses the. 
branch to the west at a point desig,nated ''crossing", does it 
not¥ 
,A. Yes. 
Q. On your map the southern base line crosses the branch 
at a point considerably north of the crossing on 
page 175 ~ the branch, doesn't it°/ 
A. Yes; it crosses at a point called ''Maple 
glazed for _corner". If you will get the deed,. it shows call-
ing for a maple, but not on the plat. 
Q. Your map doesn't correspond with the deed or plat. 
A. Yes; it shpws "Maple", and the deed shows "Maple"' .. 
Q. Is that the only place you followed that deed 1 
A. No; I followed the deed as closely as I could in run-
ning the line-in other words, the description. I ran the. 
field evidences; in other words, the line chopped in the field-
Bv the Court: 
.. Q. Is that what is called for in the deed t· 
A. The deed calls for a long·er description, which, if I had 
run it, I would not have run exactly on the line, and in some 
cases I would be off 10 feet and in others on the line. 
Q. It would make right much difference, wouldn't iU 
A. I wouldn't say over 5 acres anyway. 
By Mr. J. Segar Gravatt: 
Q. \Vhen you made your plat and you computed it and got 
346.7 acres, and then1 when you had put your figures on Mr. 
Feild's plat and had scaled his plat up on a larger scale, vou 
got 357 acres; is that correct f ., 
A. If you I1ave the :figures, I guess so. 
page 176 ~ Q. I am asking you.. I want you fo tell rue .. 
You testified to it a moment ago, and I want to' 
Imow. You got a different acreage every time you computed 
it on every map. I want your contention. 
A. My contention is 346.7. 
Q. Well, what did you g·et when you computed it after you 
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had added your metes and bounds to Mr. F·eild 's map, and 
swelled it up? What did you get? 
.A. 357.2. 
Q . .And then what plat was it you introduced in evidence, 
on which you got 3601 
.A. That was not an exact :figul'e. That was a planometer 
acreage of this. 
Q. In other words, when you put your planometer on Mr. 
Feild 's plat, you g·ot i:360 acres 'l 
A. As I explained to you, Mr. Gravatt-
Q. Just answer that question, if you can answer it. Did 
you get 360 acres when you put a planometer on? 
.A. I don't say exactly, but that was the testimony I gave 
before, and I will put the planometer on it and see about it 
when I come back this afternoon. 
Q. Is there anything· else you want to say? 
A. Yes; I can put the planometer on and vary maybe 3, 4, 
or 5 acres from what you would run. In other words, the 
planometer is not an exact method of computa-
page 177 ~ tion. It is not a method of computation. 
Q·. It is not a method of computation 1 
A. It is a calculation-well, it is not a calculation, be-
cause in calculations you use figures. 
Q. You used the planometer here? 
A. Yes; I check it before I calculate it. 
Q. The planometer is a machine 'f 
A.. Yes. 
Q. All you have to do with the planometer is to set it on 
the line? 
A. Yes. 
Q. And when you check your method of calculation, the 
human element of your figures and the correctness of your 
figures enter into every step you take in computing the acre-
age 7 
A. Yes. 
Q. And if you have made a. mistake in computing this acre-
age in any of your figures, you would come out wrong, 
wouldn't you 1 . · 
A. Yes, if you didn't check. I checked every step as I 
went along and also checked by a planometer which, I stated 
a while _ago, was within 3 or 4 acres of calculated acreage. 
Q. How long· does it take you to calculate this acreage ·i 
A.. Quite a long time, depending on whether you have a 
calculating mac]rine. 
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Q. Can you tell me how long it took you to do 
page 178 ~ it? . 
A.. I have it in my book at home, hut I do not 
have it here. 
Q. Have you any idea of it? 
A. Yes. Do you want an idea or exactly¥ 
Q. I want to know how much time it took. 
A. In calculating that tract, starting· the whole thing right 
there, I reckon around five or six hours. 
Q. Aud,· if you made any mistake in your fig-ures, your re:. 
sult would be incorrect, wouldn't it? 
A. Yes; that is right. That is why I checked it with the 
planometer. 
Q. Did you check it by the means and method known as 
triang-ulation? 
A. I dou 't know just what you are ref erring to. 
Q. You know what a triangle· is, don't you? 
A. Certainly. 
Q. And you are familiar with the methods surveyors use 
in computing au area in a plat ·of land by using triangles to 
do it, a.re you not? 
A. Yes. 
Q. You are familiar with that Y 
A. Yes-
Q. Is there anything more Y I don't want to interrupt 
you. 
A. You could get the area by calculating tri-
page 179 ~ angles except for one fact: In the branch there 
was a waver which would be difficult by triangu-
lation. 
Q. You didn't use that method in this tract of land Y 
A . .No; I don't use it unless it is a block where it is all 
straight lines . 
. Q. When you g·ot ready to go out there to survey this 
property, did you ask any of the owners of this land to show 
you where the lines were so you could run the lines in accord-
ance with what they said the lines were? 
A. As I said before~ 
The Court: You ought to answer that question "Yes'' or 
"No". · 
·witness: A part of it I did and a part of it I didn't . 
.. Tames Brown had told me about the line, and I took the ad-
joining· owners one afternoon on the rest of the tract. 
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Q. Were the neighbors with you when you ran the linet 
A. The adjoining owners were .. 
By Mr. J. Segar Gravatt~ 
Q. I asked you if you requested ·any of the owners of this 
tract of land to cooperate with you in trying to show you 
where the lines of this property are-Mr. Fraher -0r any of 
the parties who owned the property. 
A. No; I didn't ask Mr. F'raher. 
Q. Did you ask anybody else to come out there and point 
out the lines to you t 
page 180 } .A.. No ; I did not.. . 
Q. What adjacent owners did you have pres-
ent when you made the survey! 
A. Douglas .Andrews on the north; Carter Feild on the 
11orthwest side came out after I had run it and said I was 
right; on the northeast side David Burwell, a colored man. 
Q. Did you know that these lines had been established by 
Mr. Feild when he made his survey¥ 
A.. Yes; the adjoining owners told me_ that they had been 
,established. 
Q. Had been established by his survey with them 1 
A. Yes. 
Mr. J. Segar Gravatt: That is all. 
(At 1 :05 a recess was taken until 2 :05 for lunch.) 
})age 181} AFTERNOON SJiJSSLON. 
Emporia, Virginia, May 26, 1942. 
Court met at 2 :37 P. M. 
Present: Same parties as heretofore noted. 
STUAR.T G. KE·ED-WELL, 
a witness on behalf of the respondents, · takes the stand for 
HIE-DIRECT EXAMINATION. 
Examined by l\fr. White: 
Q. Mr. Keedwell, I l1and you ''Exhibit No. 1,.', which is 
vour plat of the J. D. Brown property, and ask vou if the 
distances there are :figured in feet or chains? ., 
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A. In chains. 
Q. I believe that your map shows that at the upper or 
northeast corner, you start at a dead oak tree i is that rig·hU 
A. That is right. · 
Q. ·Going from that to the next point-and I am reading 
from the deed from Jessie Feild Brown and others to Galli-
her & Huguely, Incorporated, the same one referred to by 
Mr. Gravatt, a copy of which was filed with the bill,-I ask 
you if you can locate on that plat a stake in the branch as. 
the next point called for. 
A. Yes. 
page 182 ~ Q. Does t.ha t show on your plat¥ 
A. Yes. 
Q . .And that is at what part of the property, according to 
your plat?· 
A. The northwest corner. 
Q. What is the distance called for from the dead oak to. 
the stake in the branch on your plat t 
A. 27 .691 chains. 
By the Court : 
Q. Hold up your map and let me see where that stake is~ 
A. From here to here. You have not the same plat there~ 
Q. I haven't the same plat, I know, but it is the same land .. 
Is the corner in the branch t 
Mr. "\Vhite: The corner is in the hranch .. 
The Court: Go ahead .. 
By Mr. White: 
Q. You introduced in your direct examination Exhibits: 
4-A and 4-B, when put together-one of them is your plat 
and the other is 1\fr .. Feild's plat rah:~ed to tbe scale the samo 
as your plat. I hand you "Exhibit 4-A" and ''Exhibit 4-B", 
and ask you whether it is true that that is the one place in 
which the two plats differ so far as the boundaries are con-
cerned? 
pag·e 183 ~ A. They will differ quite a bit in bearings, and 
they differ 6/lOs of a chain. 
Q. When you say ''chain'' change that to feet. 
A. Do you want it exact? 
Q. If yon will. Here is a piece of paper to figure on. 
A. Figured by my plat it is 1,787 feet and on his plat "Ex-
hibit 4-B '' it is 1,865, a difference of 78 feet. 
Q. Now, I believe you have computed also and liave showrr 
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on '' Exhibit 4-A'' the difference in acreage that you take in 
in your line as compared with Mr. ~.,'eild 's survey, which is 
''Exhihit 4-B"t 
A. Yes. 
Q. W.hat is the difference in acres? 
A. About 4.2 acres. 
Q. 4.2 acres. So that the total effect of the differe~ce. hi 
the courses and disfamcos on your plat as compared with 
the courses and distances as shown on the Feild plat and 
called for in this deed is as to that point 4.~ acres; is that 
correct? 
.A. Yes, sir. 
. Q. I believe on a comparison ~f these two plats, shown on 
"Exhibit 4-.A'' and "FJxhibit 4-B", there is an area where 
Mr. Feild 's plat shows more acreage than your plat; is that 
correct? 
page 184 ~ A. Yes, sir; on the northwest line. 
. Q. What is the difference between those lilies f 
.A. The total distance in feet is approximately the same, 
but the bearing on the lines is causing a difference in acreage 
of 4.4 acres on "Exhibit 4-B' '. 
Q. In other '\\1ords, the Feild plat on the boundary shown 
there and called for in the deed calls for 4.4 acres more land 
than your survey calls for? 
A. That is right. . . . . 
Q. As opposed to the difference of 4.2 acres more land 
called for by your survey than culled for hy the Feild survey 
on the northern line of the property 1 
A. Yes. 
Q. What is the other discrepancy between the two surveys 1 
A. The other discrepancy is in the branch. 
By the Court: 
Q. Where is the branch as shown on thaH 
A. Here (indicating). 
Q. On the northeast corner? 
A. From here to here-the northwest. 
Q. Up here it has "Stake iii branch" . 
.A. That is another branch. 
By Mr. ·white: 
Q. The line does not follow but one brancJ1 : 
page 185 ~ is that right?-
A. Yes, sir. It is down here (indicating). 
Q. You are referring to the most southern branch 1 
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A. Yes; sir. The difference here can be accounted for in 
this way: . On Mr. Feild 's· map· he had more distance on the 
south line than I found and that, naturally; in· mapping it, 
shows a branch west, a:µd that accounts for a diffe1·ence.-
. Q. Does Mr. Feild show more acreage or less acreage than 
yours as th~ result of the difference in the branch Y 
A. It· ~hows more acreage than mine. 
By the Court: 
Q. Can you say approximately how much 1 · 
A. About 3 acres. 
Q. Where is the other branch then? 
A. It shows it on my, comparing these hEfre 
Exhibits 4-A and 4-B). 
By Mr. White: 
Q. Where is the rest of the 76 acres Y 
(referring · to 
· A. I contend in that piece ·of land in there, there is not 
426, but only 346. 7. . . .. , 
Q. In making ·up these two plats, as I understand· it, what 
you show is an overage on your plat of 4.2 acres and an 
overage on Mr. Feild 's of 4.2 acres, and another overage of 
3 acres, making the net difference in acreage between Y.OUr 
plat and Mr. Feild's · plat due to differences ·in 
page 186 ~ cour~es and distances in the ·boundaries· of the 
, . · · ; two plats something like three acres;· is that cor-
rect? . 
A. That is right, Mr. White, 'but I might· add there that if 
I used the planometer I mig·ht get a little more or less either 
way (possibly fiye acres either. way), but what I am trying 
to explain is that there might be a little more acreage dif-
ference than that, but it would be very small-possibly five 
or six acres, or something like that. . . 
Q. That would, be the only difference in acreage b.etween 
your plat and the Feild plat? . , ·,. 
A. Yes, sir. · , ·, · : · ' 
Q. So far as caused by di~~rence hi boundary in the ·two 
plats ? r . • ; ... ' 
A. Yes. 
Q. And the deed follows the Feild plat; is t~a( righU. .· 
A. Yes, excepting- on the sout:p. line in. the.· deed they· call 
for the south line starting thence-hi_ the deed they call for 
the south line starting at a maple in the branch, and on the 
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.' Q.. That is the difference between the plat of Mr. Feild 
and the description in the deed which purports to have -been 
taken from the deed ,of M,r. Field? -
.A. That is right. . 
Q. What would that differenc_e amount_ to Y · -
.A. That difference. in acreag·e would amount to 
page 187 } a negligible area-less than half an acre. 
. Q. Now, Mr. Keedwell,. do these two exhibits., 
"·Exhibit 4-.!." and '-'Exhibit 4-B'' accmrately show the dif-
ference between your survey and l\Ir. Feild's survey of this 
property? . : L , -· • 
.A .. It_ is as accurate ~s can be shown diagramm~tically. 
Any calculation there might be a difference on way or the 
other of approximately five acres. 
Q.· But no more? · 
A. No; just slight. 
Q. When you went out to make that survey you had Mr. 
Feild's plat which has been filed as ''Exl1ibit No. 2", did yon 
not? · 
A. Yes, sir. 
Q._ And I believe you say you had .seen this deed at Mr. 
Ba.rrow'·s office Y · 
A. I can't say whether I saw it before or after I made the 
survey. 
Q. But you did haye Mr. Feild's plat? 
A. Yes, sir . 
. Q . .And you had, therefor~, the markers Mr. Feild 's · plat 
called for Y : · 
A. Yes, sir. 
Q., I believe you say you ran your survey along the line 
from point to point a~ called for bf Mr. Feild's survey! 
Mr. W. Moncure Gravatt: No; he didn't say that. 
By 1\fr. White: 
Q. Well, .what did you say? 
page 188 ~ A. This is "Exhibit No. 2", Mr. Feild's plat: 
Starting from a crossing, hut the deed calls for 
a maple; I found a maple, and started from the maple to run 
to the fore and aft pine-in other words, I ran the fore and 
aft pine all the way down · as indicated by chopped trees; 
when I finished up there, I went to an old pine crossing shown 
on my map and shown on his; between the starting point and 
the end of it, be shows more than mine, but they are in the 
field as I found them. 
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Q. Did you find a well defined chopped line from one point 
to the other t 
A. Yes ; I could see trees chopped all along, bearing the 
distances from each, by following the chops. 
Q .. By f ollowjng the chopped line did you find the pine 
corne1~ in Mr. Feild's survey! 
A. Yes. 
Q. Did you proceed from there as called for by that plaU 
A. He has nine and a half degrees east from that pii1e to 
a stake; I started from the pine and went 'the distance that 
he called for on approximately the same hearing, running 
through a fore and aft white oak a part of the way down the 
road. 
Q. Descdbe what a foi·e. and aft white oak is .. 
A. A fore and aft white oak line is supposed to represent. 
through it with a line chopped on each side of the tree. 
. Q. After you g·ot to that point, then did you 
iJage 189 ~ follow Mr. Feild's plat to another poinU 
A.. Yes; I did. In running all ·of those lines,, 
I used his bearings and distances, but wherever thei·e was. 
a chopped tree on the line, instead of using his· exact bear-
ing, I used the approximate bearing and went to that tree in 
favor of using· the exact bearing that he had, as I knew that. 
that was the liue agreed on as the boundary line. 
The Court : Is that the branch? 
Witness : No; the long· straig·ht line from'. the branch to. 
the southeast corner .. 
By .Mr. White: 
Q. Who told yon that f 
A. Mr. Brown told me that at one time-.. 
Q. ·what Brown is thaU 
A. tT ames Brown. 
Q. Is he one of the Brown heirs t 
A. Yes, sir, and also Mr. Feild told me tha:t. 
Q. All rig·ht. Proceed. 
A. From that stake, I took tI1e approximate bearing·-I 
took his hearing and ran approximately.tlie- srune bearing ex-
cept, as I say, I ran through the line of trees as I ,vent, ancT 
varying· very little from his° actual bearing to get a.pproxl-
mately the same distance. In other words, the bearings and 
distances I ran, the difference in I1is w·ould have verv little 
effect on the way I ran. ~ 
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Q. Would it have very much effect on the 
page 190 } boundary lines tl1en as to how far off you would 
. be from the boundary line f 
A. Do you mean .if I, ra.1:1 his pla t1 
Q. Yes. . : 
-4. ,It would be approximately. the same, except my line is 
not exactly straight. I would be on one side of a line tree. 
at oµe time and on the other at an-other time~ 
By the Court: 
Q. Do you mean a. mean line? 
,4. A mean line on mine would be approximately the same. 
Q.~ ·what did you mean by saying. you would be off one time 
and ·on. another time? . r ' • • • 
,,,/ . . '· ; . 
A. There would be n tree here and a tree here, and I might 
be between them. 
Q. Were they fore. and aft trees f 
A. Yes, sir. 
Q. A line with fore and aft trees is supposed to be right 
through? 
A. l:es, sir. 
Q. If you run one on one side and one on the other, then 
you are not running· itf 
A. That is what they are supposed to be. 
Q. That is what they are. 
A. They are not. I did run from tree to tree. It varied 
sometimes 20 minutes. If I ran north one mile and north one 
deg-ree east for a mile, at the end of that line I 
page 191 } would be 92 feet apart. If I ran 20 minutes apart, 
it would be one-third of a degree, and I would 
be 92 feet. I mean a short distance like two chains or nine 
chains, you could see I would be out very little at any point. 
Q. Why is it necessary to be off at all in a survey! 
A. On this line I used the chopped trees as they were 
shown in the field, and they were not exactly on a straight 
line. 
Q. That doesn't answer the question. I say, why is it, in 
making a survey, necessary to be off any distance? 
A. As I said this morning·, two compasses might vary; one 
might show north and the other might show northeast. 
Q. That is true that there might he a difference in the com-
passes, but that doesn't explain why you are off one time 
and on the other in making a survey. 
A. These two surveys were made with different cqmpasses. 
Q. You said sometimes you ran by a fore and aft tree on 
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one side and then again on the other side; why did you do 
thaq Why didn't you run ~traight through the line as in-
dicated by the trees and get 1t abf:olutely accurate T 
A. I did run through the fore and aft trees, but they were 
not on that straight line as shown by the plat. But, Judge, 
let me tell you this while I am talking here : Suppose I was 
off, as I have said, 92 feet in a mile, to give an example of 
how much it would be in acreage: It is about 1.4 
page 192 ~ chains, and there are 80 chains in a mile;. 80 
times 1.4 equals 11.2 acres. Divide that by 2 be-
cause of the triangle, and it gives 5.6; divide that by 10 square 
chains in the acre, and it gives .56 of an acre I would be· off, 
although I was off 92 feet in that whole long line. What I am 
trying to show is, if I am off his line a little bit either way, 
it will not substantially affect the total acreage. 
Q. It might affect it that much. 
A. Half an acre; yes, sir. 
By lVIr. White: 
Q. Now, Mr. Keedwell, as I understand, the Feild plat 
shows a straight line running along the ,boundary of the J. D. 
Brown estate; your plat doesn't show a straight line. 
A. That is right. ' 
Q. The difference is when you found a fore and aft tree 
you. ran throug·h the middle of it T 
A. Yes. 
Q. If you attempted to run throug·h the middle of the trees 
marked fore and aft, you couldn't run a straight line, could 
you1 
A. Yes. 
The Court: I .understood you to say a while ago some of 
the fore and aft trees were on one side and some on the other. 
l\f r. ·white: On M1< Feild 's plat. 
pag·e 193 ~ Witness : What I said, if I had run his line as 
shown on the plat, sometimes I would haye. been 
on one side of the fore and aft and sometimes .on the other, 
but I insist I ran rig·ht straig·ht through. 
· The Court: These surveyors have got me kind of con-
fused. I thought that '\\7as :figured down to a gnat's heel, 
but it seems every one. has to figure when he closes his sur-
vey. 
Witness: Do you want me to explain that? 
The· Court : Yes. 
Witness: If I had used a transit, I would take angles. For 
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instance, there is a corner here and a corner here and a 
corner here; I set the transit there. The transit is a tele-
scope, and I can see a long way. I would shoot here and take 
the angle there and take it at this corner. I would reset that 
at each corner, and that is made so it would be .accurate, 
and that is used in city surveying but seldom in country sur-
veying, and you have to take a lot of offset lines, and it is 
not sufficient to warrant that. If you followed evidence., if 
you go to every' chopped tree, to the chop on it, there is no 
reason to be off. 
By Mr. W. Moncure Gravatt: ' 
Q. Were all of those chops the same age f 
A.. All of that long line were the same age until 
page 194 } I came to the corner pines, and they were old 
chops. 
Q. Did it ever occur to you, when you were there, that 
you were not running on a chopped line but you were follow-
ing some ehops which had been put in there at another .time 
or for another purpose? 
A. No, it did not. 
Q. Did anybody ever tell you that? 
A. I was told by Mr. Brown and Mr. Feild both that, at 
the time when that survey was run, I believe Mr. Feild was 
there, the line was chopped. 
Q. So you-
Mr. White: Wait a minute. 
Mr. W. Moncure Gravatt: I want to see if he had this in~ 
formation. · 
Mr. Bowles: Don't you think that he should finish his an-
swer! 
Mr. W. Moncure Gravatt: If· it is material. 
Mr. Bowles: I think it is material. 
(By ]\fr. W. Moncure Gravatt): Here is what I want: I 
have been informed that the line that this young man bas 
platted is the line that was put in there at another time be-
tween people who owned the same property, cuttin~· off a. 
tract of timber, and that it was not the property line, but 
that he was misled by the chops; that they go straight, and 
he followed the chops which were not on the line. 
pag·e 195 r That is information which has come to counsel, 
and, if that. is correct information, I think be 
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oug·ht to know it, .and everybody ought to know it, and, if it is 
wrong, I think he should correct it. · 
By the Court : · 
Q .. Do you know about that I 
A. I don't know to 'what he is referring, but I can say 
this, that if those chops are beyond the outside boundary,, 
then the outside boundary is so clo::;e to those chopped trees> 
as indicated by this plat, that it would not make any dif-
ference. 
Q. You had 110 information then that they might have been 
chopped for another purpose besides being the outside bound-_ 
ary line f 
A. No; the information I had was that they were the out--
side boundary, a subdivision of this tract, and that they are 
a portion of this whole tract .. 
By Mr. Bowles: He was about to tell you how he got that 
information. It seems to me that is material. 
Q. Did you say Mr. Brown told you t 
A. Mr. Brown told me one time in the store, and :Mr. Feild 
at another time in the courthouse .. 
Q. Will you tell me what line Mr. Feild has shown there 
as the chopped line-the same one tha.t you did t 
A. As I understand it, that line was chopped at the time 
he made the survey in 1937 .. 
Q. vVas he undertaking to go through the 
page 196 ~ middle of the fore and aft line t 
A. There would not be any chopped trees then 
-I heg your pardon; there was one tree, a. side line gum. 
By the -Court: 
Q. A side line gum might be way off the line at some time i· 
A. It could be, but not so far. 
Q. 10 or 15 feet sometimes 'l 
A. Not on that line.· 
Q. They are sometimes, are they noU 
A. They are not side lines then. 
Q. That is what I understand about it, but I don't kuovr .. 
They tell me sometimes they are off that distance. 
A. There is no set rule how far a side line should be off. 
I assume it should be reasonably close-I sl10nld say within 
five or six feet. 
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By Mr. Bowles: 
Q. You talked to Mr. :B,eild about his own plat, did you not Y 
A. Yes, sir. . 
Q. Were not you and he undertaking to run the same line f 
A. That is what I tried to do. 
Q. And either you or Mr. Feild was wrong, whether you 
would_ go through a tree or would not g·o throug·h a treeY 
A. Yes, sir. 
page 197 r By Mr. White: 
Q. The variation between your line and the line 
shown by Mr. Feild would not amount to over one or hvo 
acres? 
A. That is right. I don't think it would amount to that, 
because you ,votild go awhile off the line and then back. 
Q. So your line actually_ is the same line as called for ·by 
the Feild plat Y 
A.. Yes, sir. 
Q. And the deed, of cou1·se, which was taken from the 
Feild plat? 
A.. That is right. . .. 
Q. You say you have run this Feild inap with a planometerf 
A. Yes, sir. 
Q. How long ago was that? 
A. I cl.on 't remember how long· ag·o it was. 
Q. Some mohthsY 
. A. It must have been; yes, sir. 
Q. Have you gotten your planometer since this mo ruing 's 
session, and have you it now Y 
A.. Yes, sir. . 
Q. Could you now demonstrate for the benefit of the Court 
what the acreage on this Feild plat will show with the planom-
eter Y 
A. I know I ran it around; but i don't know I set it down. 
Q. It will not take very long now, will iU 
page 198 ~ A. Not over 15 minutes. 
The Court: Can you put on another witness Y 
Mr. White: Yes, but I wapt to ask one more question. 
By Mr. White: 
Q. Have you discussed this map "Exhibit No. 2" with Mr. 
Feild since you made your survey f 
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A. Yes, sir. , 
Q. Did he make any statement to you with respect to how 
he computed the acreage on this map 1 
A. Yes, sir. 
Q. ·what was iU 
A. He said that he ran the planometer around it. 
Q. Did you, at that time, check the acreage on his plat 
with himY 
A. No; we didn't have the planometer, and we didn't 
check it. 
Q. Did he state to you what the acreage was when he 
checked it? 
A. What was that question? 
Q. (The question was read hy the Reporter.) 
A. He didn't check it at the time I was there. He looked 
at my plat, and he looked at his, and, at the time, I thought 
he was in agreement with me as to the acreage on my plat-
at least, that is what he told me. 
Q. Did he tell you that your acreage was correct Y 
A. He said it was substantially correct; he 
page 199 ~ couldn't say it was correct because he had not 
checked it at that time, or had not checked his 
map. 
By the Court: 
Q. It would not have amounted to much under those cir-
cumsta.nces, would itf He could not have looked at it and 
told! 
A. No. 
By Mr. White: 
Q. Did he give you an explanation for the difference in 
acreage! 
A. Yes .. He looked at my map-
' , 
By Mr. J . .Segar Gravatt: I don't know whether this 
witness is trying to impeach Mr. Feild. Mr. Feild is here. 
·w]iat he told this young man about his own plat, he can 
come and testify to it. 
The Court: That is right. He is here available. 
1\fr. White: Stand aside for the moment. 
Mr. J. Segar Gravatt: One moment. 
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RE-OROSS EXAMINATION. 
By Mr. :J. Segar Gravatt: 
Q. You said that Mr. James D. Brown made what state-
ment to you about that line 011 the plat 1 
A. He said that was the subdivision line between the old 
home tract and the tract in question. 
pag·e 200 } Q. What I want to know is, what do you claim 
Mr. Brown told you about your survey or about 
information that he gave you when you went to make your 
survey? 
A. He told me that was the subdivision line between the 
old home tract and the -tract in question. 
Q. That what was the line 1 
A. The chopped line. 
Q. He told you the chopped line was the line between the 
line that this tract was to be sold off and the old home place? 
.A.. Yes. · 
Q. Where was he when he told you thatt 
A. I am sorry I ca.n 't remember. 
Q. You can't? 
A. No. 
Q. You don't remember w]Jat place it was you had that 
conversation f 
A. I think in .Jarrett. That is where his store was. 
Q. You are positive that he told you that 1 
A. I asked him specifically what that_ line is because I knew 
that he had an interest in it. 
Q. What line t 
A. The south line to the tract in question. 
Q. And he told you what? 
A. He told me the south boundary of this tract in question 
was the chopped line through the woods there. 
page 201 ~ Q. I want you to be careful about that because 
we expect to put Mr. Brown on the stand and he 
will testify that he did not make any such statement to you 
~s that about this line. . 
A. Well, I recall that he did. He may have forgotten it. 
Mr. J. Segar Gravatt: That is all. 
Mr. White: I will ask Mr. Keedwell to make that test 
with the planometer and report it to the Court. 
,vitness: Your Honor, may I use this copyY 
The Court: Yes. 
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a witness called on behalf of the respondents,. hav:ing been 
first duly sworn,. testified as follows:. 
Examined by Mr. White: 
Q. You are Mr. J.C. Feildt 
A. Yes, sir. -
Q. What is your. occupation t 
A. Surveyor ahd a little of everything .. 
Q. Do you live here in Emporia f 
A. Yes,. sir. 
Q. Mr. Feild, in 1937 did you make a survey and plat of 
certain property in Belfield District, formerly owned by 
James D. Brown,. deceased Y 
A. Yes. 
Q. I hand you a paper which has been intro-
page 202 t duced in evidence as "Exhibit 1No. 2t', and ask 
yoli if that is the map you made? 
A. E·xcuse me until I get my glasses. 
Q. Yes. I ask you if that is a map you made of this prop-
erty as the result of that survey in 1937 Y 
A. Yes,. sir. 
Q. Is that your handwriting on this exhibit! 
,A. Yes,. sir. . 
Mr. Feild, how many of these maps did you make at the 
time? 
A. I didn't make over two, and I didn't know. I had really 
made. but one until I fpund this one the other day .. 
Q. In other words, there is no question that this is one of 
them? 
A. No. 
Q. To whom did. you deliver or where did you see the other 
map, Mr .. Feild f 
A. Mr. ],raher had the other map. 
Mr. Bowles: I wonder if we eouldn 't have that at this timer. 
Mr. J. Segar Gravatt: It is down in the Cle:rk's office .. 
By Mr. White: . 
Q. To whom did you deliver the copies of the map after 
you made tlie survey t 
page 203 ~ A. To Mr. Fraher. He was representing all 
of the Brown I1eirs .. 
Q. Now, l\fr-~ Feild, this map shows, or ha~ a marking- on 
the middle of it, '' 423 acres;" did you put that i1iarking on: 
iU 
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A. Yes. 
Q. Was that the acreag·e you found from the survey? 
A. Yes. 
Q. ~id you ever go around that map with a planorneter f 
A. Yes; I went around it a good· many thnes and we had 
to divide this up into several blocks; I went around each one 
two or three times and averaged each one, and I computed it 
as correct. 
Q. Have you haci' occasion recently to check your plat again 
as to accuracy Y 
A. Yes, sir. 
Q~ Have you had occasion to check it with Mr. Keedwell 
in the last several months t 
A. No, sir. Mr. Keedwell came to my house and brought 
a blueprint and told me at the time that the place was short 
-that the acr~age was .short. 
Q. Is that the blueprint that he brought you Y 
A. I couldn't tell. I expect it is. 
Q. Does that look like a blueprint of your plat? 
A. Yes. I accept it. There is another thing to 
page 204 ~ begin with: A blueprint is never a copy of the 
plat; when you make a blueprint, you have to give 
it a bath, and ·all paper will shrink; therefore, your planom-
eter ~n the blueprint would be short. 
Q. That is not the case with this map, is it·r 
A. Yes. This paper has shrunk. This paper is apt to 
shrink from handling it, and the regular linen tracing paper 
,vi.II also sh~ink. The other day l\fr. F1·aher came up, and 
he told me I had made a mistake. I couldn't sav I hadn't 
until I could check it over. I was not going to do that be-
cause Mr. Keedwell I know mighty well, and he is a mighty 
nice boy and he will make a ~·ood surveyor as soon as he 
learns to calculate. · That is right. 
Mr! White: I desire to introduce the blueprint in evidence 
at this time·as "Exhibit No. 5"'. 
(The blueprint referred to is filed marked "Exhibit No. 
5-Feild''.) 
By Mr. White: 
Q. Now, Mr. Feild, in going· around this plat with the 
planometer, as I understand you to say, the plat itself will 
shrink? 
A. Yes, sir. 
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Q. To what extent will it shrink! 
A. It depends on the way it is handled but some papers 
will shrink more than others, but all will shrink. 
page 205 r A. copy of a blueprint is never a true copy. 
Q. Would it shrink enough to affect the acre-
age to any appreciable extent in a tract of land around three 
or four hundred acres I 
A. Yes. Just a short time ago I had occasion to divide a 
tract of land that was surveyed by Col. Ira Lee, a Govern-
ment eng·ineer, about 15 years ago, and that was made on 
linen; I had to divide that in half, take the map and divide 
it ; I took a trial line from it and ran the planometer over 
it, and I was about 15 acres short of what the total ought to 
be. 
Q. What was the size of the tract of land¥ 
A~ 333 or 335. I then made it ov:er ag·ain on new paper 
(not the cloth but on paper), and it ran out exactly what it 
should have done, and yet it had run on cloth about 15 acres 
short. 
Q. In the blueprinting it shrunk-does the original paper 
shrink or the blueprint? 
A. The blueprint shrinks when you :.first make it. If you 
wash paper and dry it, it will shrink. 
Q. The blueprint will shrink, but the original paper will 
notf 
A. This paper shrinks up. I thought I was getting mighty 
good JJaper when I got it from Everett Waddey & Company, 
and I ordered some more, and Everett W addey wrote me not 
to use it, that they substituted some other. The 
page 206 r other clay I went over to Richmond and I couldn't 
g·et anything to go hy, and I checked over his, 
and then I took the map, taking every course and distance I 
had, and I checked it and I thought "I will not run the 
planometer over that because maybe my planometer might 
have been out of adjustment", but I calculated by this, and I 
made within about an acre of what I had this. 
Q. 423 acres? 
A. Yes. I believe it was 424. 
By the Court: (Handing· paper to the witness.) See if 
that is the original? 
Witness: Yes, sir; that is the ol'ig·inal. 
Bv l\Ir. VVbite: 
· Q. Is that the originaU 
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A. Yes, and I made a map taking course and distance, and 
made a new map on ·some paper like that, and ran over the 
first paper by triangulation, and it turned out to be my origi-
nal-so ·near to my original calculation that I concluded I 
had not made an error. 
Q. Mr. Feild, do you mind making· out and filing for the 
record your figures, computing the acreage on this plat f 
A. I would have to make an entirely new plat. 
Q. I thought you had one. 
A~ I turned it over to Mr. Fraher. I just had to make 
a pencil drawing of that to see whether I had made an error, 
and I was convinced I had not made an error on this. 
Q. My question is, you have made a calcula-
page 207 ~ tion based on this plat here, showing it is 423 or 
424 acres. Now, I ask you if you mind making 
out your calculation showing how you arrive at 424 acres, and 
:file it. 
The .Court: How long will it take you to do thaU 
Witness: I would have to make a new map. according to 
these figures. 
]\fr. White: I thoug·ht you had those available. 
Witness : ,No ; I haven't them available. 
The Court: Have you got the figures that you used? 
A. I just turned everything right over to :Mr. F'raher, the 
pencil copies I made ancl all calculations. 
Mr. Bowles: The calculations, too? 
Witness: Yes; every calculation. · 
Mr. White: Have you with the sketch the calculation of 
acreage? 
Mr. vV. Moncure Gravatt: Mr. Feild said when he testi-
fied that he would testify to the old original map, and that 
was sent to us to see that he bad drawn out the new map, 
and it is in mv office. 
Witness: Every triangulation I made on there was sepa-
rate. 
Mr. vVhite: If your Honor please, it is obvious we will 
not complete the taking of evidence this afternoon, and I 
would like, at this point, to ask Mr. Feild to step down and 
if those figures are ·available to supply them. 
page 208 ~ The Court: You can ,finish the testimony with 
the exception of that? 
J\fr. White: Yes. 
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Mr. Bowles: It seems to me that they ought to be able to 
find out from Mr. Fraher whether those calmµations are avail-
able, or not, to see whether Mr .. Feild will have to go to 
the trouble to calculate it over. 
The Court: Yes. 
Mr .. Bowles: Mr. Fraher, have you those calculations?. 
Mr. Fraher: I think so-in my car. 
Mr. White: We have this plat. 
Witness: On this plat some; these had shrunk to that 
point, and it has a little more here and a little more here. 
(indicating). This line oyer here, there is not much .dif-
ference, I don't think. 
Mr. White: You are referring to the southern line of the 
property, which runs from the edge of the branch over to 
the old pine corner? 
·Witness : Yes, sir. · 
By Mr. White: · 
Q. That is the line you are referring to Y 
~. Well, there had been a line in here. A few years before. 
this, they sold some timber, and I ran a line for cutting the. 
timber off, .and it ,may not have coincided exactly with that 
and I might have gotten that line, but this looks like it is so 
near the same; about as near-
page 209 ~ Q. In other words, it is so close it would not. 
· make any appreciable difference in acreage,, 
would it? · 
A .. No. . 
Q. As a matter of fact, taking your plat here and Mr. 
Keedwell 's plat, look at those two and state whether there is 
any appreciable difference in the boundary lines as shown 
on the two platgf 
.A.. Well, the only thing I can see, there is just a little dif-
. ference in the drawing rigllt there (indicating). 
Q .. Indicating the southwestern corner of the p1·opertyt 
A. Yes~ While he may not have tne·oranch as I have it, 
it don't make much difference in there. 
Q. As a matter of fact, so far· as the· acreage is concerned, 
his boundaries are so much like vour boundaries that there 
should be no appreciable diffe1·ence in acreage; is that right 1· 
.A. I think so, sir. 
Q. ~ut this on top of that, ·and t think it ·will show up bet-
ter. There is a difference in scale. 
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The Court: Gentlemen, you are taking a lot of time; you 
will nev:er g·et through, examining him in that way. 
· Mr. White: If your Honor please, I desire to file in evi-
dence the plat which has just been identified by Mr. Feil<l. 
I would like to go back and have it marked "Ex-
page 210 ~ hibit 2-A' '. . 
The Court: All right. 
(The plat referred to was filed marked ''Exhibit 2-A-
Feild''.) 
I.Wi . 
By Mr. White: 
Q. Mr. Keedwell is using that blueprint with the plauom-
eter. I ask Mr. Feild if he thought there was much variance 
in that. 
The Court: I think he has answered it. 
Witness: I think there is right much shrinkage in the blue-
print. If he will ·plot it from my figures it will be all right. 
Just use the sanie · :figures. . 
Mr. J. Seg·ar Gravatt: .M:r. Fraher has found two sheets 
of paper, one of which has some of Mr. Fetid 's :figures on it. 
The -Court: Will you look and ~ee if that is all your cal-
culation? 
Witness: Here is the whole thing right there. What is in 
Mr. Fraher's handwriting I can't say. 
By Mr. White: 
Q. These two sheets of paper constitute your calculation 
of the acreage? . . 
A. Right here is where they were all calculated, and you 
can see what it makes, ·and you can calculate that. 
Q. Have you got that calculation here on that sheet? 
.A. Yes, sir. 
pag·e 211 ~ Q. .A.re there any other papers except these re-
lating to calculation of acreage ? 
.A. No, sir ; there is none. 
Q. And these two sheets of paper I hand you represent your 
last calculation of the acreage as shown by your plat? 
A. Yes, and while that is in Mr. Fraher's liandwriting·, it 
was because I couldn't use my hand. 
Mr. "White: I ask to have these two papers filed in evi-
dence as "Exhibits 6-A and 6-B''-6-A being the paper with 
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calculation on both sides with pen and ink, and 6-B being the 
same paper with calculation on both sides in pencil. 
The Court: Look throug·h those papers and see if any of 
your calculations are on them 1 Just glance through them, 
and see if there are any of your calculations on them with 
reference to acreage in this matter. 
Witness: No, sir. I always wrote such a bad hand I never 
let my :figures show. There is nothing here. 
The Court : All right. Hand them to Mr. Fraher. 
By Mr. White: 
Q. Mr. Feild, do you remember with whom you had your 
correspondence at Everett "\Vaddey's with respect to this 
pa per you used in making this Y 
A. No, sir. 
Q. You don't know who wrote ,back¥ 
A. No, sir. 
page 212 ~ CHOSS EXAMINATION. 
By Mr. W. Moncure Gravatt: 
Q. Mr. Feild, how long have you been doing surveying work 
in Greensville ,County! 
A. Over 40 years. 
Q. How many tracts of land in the county do you suppose 
you have surveyed during that time 1 
A. Half of it. 
Q. Half of the county? 
A. Yes, sir. 
Q. Who is the County Surveyor1 
A. I am. 
Q. Did you use the same diligence in making this survey 
that you have done in the rest of the work in this county! 
A. I was just as particular on this as on any one in mv 
life and as careful. "' 
Q. When you went there, did you have to establish the 
lines, or were they established f 
A. Most of them were already established, but this one I 
bad to re-establish to get between the two estates. 
Q. Did you have any property owners· there f 
A. Yes, sir; they were represented. 
Q. Were the lines which you ran agreed to by the several 
property owners? 
A. Yes, sir. 
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page 213 } Q. And you made the map 1 
A. Yes, sir. 
Q. And made the calculations in the usual way 7 
A. Yes, sir. 
Q. With your customary accuracy! 
A. Yes, sir. 
Q. You have been in Court today and have heard Mr. Keed-
well testify, have you t 
A. Yes, sir. 
Q. Do you still maintain that your map and your calcula-
tions are accurate? 
A. I do. 
Q. Do you stand. by them f 
A. I stand right by them. 
RE-DIRECT EXAMINATION. 
By Mr. White : · 
Q. In conversation with Mr. Keedwell, didn't you say to 
him that you thought you had made a mistake in acreage by 
adding· in that across the railroad? 
A. No, sir. The only way I could possibly account for it, 
because I am always particular in putting down my acre-· 
age. 
Q. But you did make the statement to Mr. KeedwelH 
A. We were trying to find out if there was a mistake, but 
I have not admitted that there was a mistake, and 
page 214 ~ I was not satisfied until I got hold of this map 
and recalculated it-and I wouldn't even with the 
planometer; I can recalculate it by triangulation. 
Bv the Court: 
.. Q. What do you reg·ard as the most accurate way to arrive 
at it? 
A. ,Judge, the old County Surveyor that we used to have 
here, Mr. George Wlieeler, advised me a long time ago-I 
started out with right much departure, a.nd J1e said-no mat-
ter what he said, but there is too much human element and 
too much room for error in a long calculation, and if you 
ilon 't come out exactly on a balance you have to g·ive and take 
and average it up, and he said the most accurate way that he 
could find was triangulation, and that is what I have been 
using in four or five different states-all over the south. 
Q. Since you have checked your map, after the c.onversa-
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tion you had with Mr. Keedwell,. are you satisfied that your 
map is correct f 
A. I am satisfied-as correct as any other survey can- be 
made on the ground at the time. 
By Mr. White : 
Q. In this conversation with Mr. Keedwell, did you check 
his map? 
A. No, sir. 
Q. What was the nature of the conversation 
page 215 ~ you·had with him? • 
A. I don't know. He just told me "You are 
short''. He said '' I made a survey there and found the trees 
and all, but you are short about 7.0 acres.'' I said '' I don't 
see how that can be''. 
The Court: Then you had the conversation you related 
you had a while ago! 
Witness~ Yes,. sir. 
B'y Mr. White : 
Q. Is that all you recall that was said in the conversation,. 
Mr. Feild? 
A. Yes ; and I tried to find out how I could have made it;: 
the only way I could have done was to add something in 
twice. That is the only way I could account for it. 
By Mr. Bowles: 
Q. Would that account for iU 
A. Well, it did not. It· checked out without it. I didn't 
remember when I calculated it. 
By 1\fr. White : 
Q. You say you have now calculated the acreage by the 
method known as triangulation; will you explain for the rec-
ord how that method is worked V 
A. I can draw it right across there (measuring); I will 
get a triangle and I will measure across here, and the same-
thing· over there, and then I will multiply one by the. other, 
and divide it by two. I continue to divide the•· 
page 216 ~ whole thing up wherever I can make a triangle,, 
. and add them up. . 
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Q. What do you do when you get to an irregular line like 
the branch line 7 · 
A. There is only one thing you can do : You just cross 
there, making a triangle in that way. (illustrating on the 
map), and give as much as you take. That is as near as you 
can do because there .are so many of them, and just continue 
on in that way; or you can run lines in that way (illustrating), 
like that. 
Q. How accurate would that· be? 
A. Just about as accurate as any other way you could draw 
it or calculate it. The legal profession usually thinks the 
surveying profession is exact; surveyors are just about as 
far apart as lawyers. I have been trying to teach the Bar 
here at Emporia that surveys are not absolutely accurate. 
The Cou~t: Yours are as accurate as anybody else 7 · 
Witness:· Yes, but I don't claim perfection. 
S. S. ROBINSON, 
a witness on behalf of the respondents, having· been first 
duly sworn, testified as follows: 
~amined by Mr. White: 
Q. Please state your name, age, occupation and residence. 
A. S. S. Robinson; 62 years old; I live in King William 
County'; I do a little surveying myself and do a 
page 217 ~ little business and some farming. 
Q. Did you go over a certain tract of timber in 
Greensville County belonging to James D. Brown's estate, 
and make an estimate of the timber on it for Galliher & 
Huguely? 
A. Yes, sir. 
Q. Do you remember approximately when you did this? 
A. According· to my memorandum, it was in 1939. That 
liappened on the 20th of July. 
Q. The 20th of July of what year Y 
A. 1939. 
Q. Who went over the timber with you? 
A. Mr. Fraher and young Lipscomb and Kelley Williams. 
Q. Who showed you the property on behalf of the owners Y 
A. Mr. Fraher. 
Q. Mr. E. S. Fraher? 
A. I reckon so. 
Q. Is that the gentleman sitting right behind you Y 
A. Yes, sir. · · . 
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Q. At the time this tract .was shown you, were you shown 
any map or plat of the property showiJ.l.~ the boundary 
lines T · · · · · · · · ·. , .; 1 ' · 
A. I don't know whether this is the one, or not.· 
Q. You· are referring· to '' Exhibit 2-A'' Y 
A. -Yes,· sir . 
. Q. · Who had that· map at that time t 
A. Mr. Fraher. . 
i' 
page 218 ~ Q. Did he show it to you for the purpose of 
· · indicating the boundaries of the tract of timber T 
Mr. W. Moncur~ Gravatt: Don't you think that fa ·a-l~~p.~ 
ing question? · · · !: · 
. The Court: It is leading. 
Mr. White: I was trying to save a little time. 
By Mr. White: 
Q1• On how many occasions were you shown this map by 
Mr. Fraher? · 
A. Just once. . 
Q. At what point of your cruising the timber was it shown 
you? · . .. . -.... , .. , 
A. we di:ove into the property, anq; arter s.ome dis~'µ.Ssipn, 
we ag·reed to ·erit~r the property there (indi<latin,g on . pla1), 
somewhere about 100 yards frpm the boimda_ry · line: · · 
i Q. Tell us which bqundary line. _ 
A. Th~ boundary .line is really the road. 
· Q. That is the boundary line near the Virg-inian Rail-
road! . 
A. Yes, sir ;1 along; here (indicating), I reckon. 
Q. What happened then, Mr. Robinson. 
A .. Mr. )rraher had a pocket compass, and we were trying 
to parallel these boundary lines; the courses and distances 
,vere shown. -
Q. Did you have the plat a.t that time or did Mr. Fi:aher 
• 1, have 10 _ . 
A. Both of us had it. · He had it and I had it. 
page 219 ~ Q. vVere any representations made to you-
. 1\fr. -:\V. l\foncure Gravatt: We object. 
The Court: Objection sustained. . 
By Mr. White: 
· Q. You stated that you paralleled the boundary lines. W'bat 
was your next step? 
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. A. We coursed. along an equal distance from the boundary 
line, and I would stop and do what was. customary-· I tried. to· 
take a sample of a quarter of an acre to see how it waf:?. stand-
ing up and· how it looked. ·'. ' 
Q. About what time did you go into the property, Mr. 
Robinson! 
.A. I suppose it must have been.about 9:30 in the morning. 
Q. And about how long did you stay in there f 
A. I think we were in there about three hours. 
Q. And did you make. an est4nate of the timber for Galli-
hat & Jiuguely Y ; · . · · · .· · 1 . . • • · • 
A. r-es, sir. · · · 
Q. Did you go over the entire property that morning f 
A. We were over all the good points in it and some not so 
good. We went back to the field and there were small pines, 
and cruised around in there. 
Q. Did you go by the branches f · 
A. Not entirely. We saw most of the branches and came 
along· in here . (indicating) ; .there is a road going along here. 
Q. The Judge can't see the map and Mr. Phle-
page 220 } gar is trying to get it down on the record, so you 
· will have to indicate what points you refer to. 
A.. We did not parallel this line very far; we just went 
l)ack into the timber to what I call vital points-good timber 
points. 
Q. Why didn't you parallel any further? 
A. I don't know why that was. I don't think I can answer 
that intelligently,~ why we didn't. 
Q. Did you see the timber on both sides of the railroad 
track? 
A. Yes, sir; we saw this land. It was raining like the 
dickens about that time. 
Q. You did make an estimate? 
A~ Yes, sir. 
Q. Did you make it in writing? . 
A. I certainly did, for Galliher & Huguely. 
Q. Is that it? 
A. Yes, sir. 
Q. Is that the estimate which you submitted Y · 
A. Yes, sir. 
l\fr. v\Thite: "\Ve desire to have it filed in evidence as "Ex-
l1ibit No. 7". ~ 
134: . : .~ ·:S~preJille _Court. of Appeals of .VJr~ · 
B:. 8. Robiinson .. 
('l'he docume~t referred to was filed mar~ed ''Exhibit No. 
7'',. and is as follows:) 
page 221} 
Messrs. Galliher & Huguely, 
Stony Creek, Va. 
Dear Sirs: 
PottsJ Va., 
July 20, l 939~ 
· The Brow;n property in Greensville Cowity,-some 423 
acres, appears to have 31A, million feet good grade pine & 
about 21000 cords pine pulp. . . This 1s a very good piece of timber except that so much is 
small & .Some of the ground is wet and flat. · 
So much of this timber will cut 4s & 6s that its value is. 
impaired accordingly. 
1 Day cruising 15.00 
Mileage 140 ~.20 
$19.20 
Uy Mr. White : 
Very truly yours, 
S. S. ROBINSON .. 
Ch. 22.42 
7/27/39 .. 
Q. In your estimate, Mr. Robinson, you said-
Mr. W. Moncure Gravatt: We object. That is· in writing,, 
and it speaks for itself. 
Mr. White: I ·would like to complete my question before 
Mr. Gravatt objects. I want to ask a question based on the 
exhibit .. 
By l\t!r. White: 
Q. In this writing, which you submitted to Galliher & 
Hug11ely, you stated "The Brown property in Greensville 
County, some 423 acres''. From whom did vou 
page 222 ~ get the information as to the acreage? ., 
A. Mr. Fraher and that map right there. I 
·1 
I 
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Q·. Indicating "Eochibit 2-A"t 
A. Yes, sir. 
Q. What is your method of estimating timber? 
A. There are many methods that might be used-accdrd-
ing to the plat and the kind of timber that you happen to en-
counter. In this particular case here, I had to take what you 
may call ~ acre samples, here a~d there and so on, of the 
property. I took 12 or 15 of them~ I am sure 15 and maybe 
not 20. 
Mr; W; Moncure Gravatt: I didn't hear you. 
Witness: I took quarter a~re samples to see how ~uch 
each would cut to the quarter acre. 
By Mr. White.: 
Q. When you took a sample; what did you do? 
.A; Well~ I would take a radius say of 59 feet, approxi.: 
mately, and that represents almost exactly quarter of an 
acre. I would count the nun;iber of trees in there-I would 
do my best to see what that quarter of an acre ,vould cut. 
Q. You say you took about 15 samples or more on this 
particular tract f 
.A. Yes ; I am sure I did. 
Q. What did you do with respect to the open Mud? 
A.. I think we agreed it was about 48 acres of 
page 223 ~ open land in there tog~ther with a little cluster 
of pines in there that was non-merchantable, and 
that would leave approximately 375 acres of merchantable 
timber. · 
Q~ Now~ you stated you took these samples; for what pur~ 
pose did you take these samples f 
.A. To see what they would cut per acre: ........ :what it would 
but per acre. . . 
Q . .And then what ,vas your next step in imikfo.g ydur es-
timate Y i . . . . . . .. 
.A. I will tell you: looked down through a part of whicli 
is now. left there unc.nt; I revolved in my mind-I tboug·ht 
"I declare. ther.e inust b.e one hl;iiidred acres that will hardly 
imt more . than 5,000 feet . at best". . That one hundred _acres 
would cut .. appi:oximately hiJ_lf million feet., and I tJiii)k th~ 
~;-~st ~!_ 2,7Jj acres "\\~~:Ula. ~ut __ aii, ~V~~~~i.e .. o{ _10,00() fe~t~. and 
that would be three and a quarter m11!10n feet-supposed td 
J;>e. . . 
Q. Ypur method, the.refo.re, is to get a~1 average pe1~ aci~e 
cut and multiply that by the acreag·e in timbed 
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A. Yes; that is it. · · 
Q. How did you arrive at your acreage in thnbed 
A. I take 48 acres from· 423, which is shown to be the num-
ber of acres in the whole property, which includes open ,land 
and non-merchantable timber and so on, and a small block 
of pines. 
Q. Do you mean you started with the total 
pag·e 224 ~ acreage and deducted the open land and multi-
plied the rest of the acreage by your average cut 
per acref Is that the system! . · 
A. That is the system. There was such a large area t}:iere, 
which was so vastly different from the rest ·and hard. (o 
reach, I thought if that cut 5,000 feet to the acre it ·would' be 
a plenty, and I thought there would be 100 acres. I gave 
the rest of. 275 acres I thought would cut 10,000 feet per 
acre. 
Q. Mr. R.-Obinson, how long have you been cruising or es-
timating timber Y 
A. I reckon since 1906 or 1907. 
Q. Do you estimate for very many different conce·rnst 
A. Yes, sir. I have a paper in my pocket which will show it. . ,, . 
Q. Is the method that you followM the only method that is 
followed in estimating timber! · · · · 
A. No, sir; that is not the only method by any means. 
Q. Will you describe methods .that are used in estimating 
timber? · · · _ 
A. That is the method I use and a lot of other people use. 
I have seen . some good practical .sawmill men, but wl1a.t 
method they use I don't know, but they usually come out with 
fair acreage. Now, what they use I don't know. 
Q. Is the' method which you used on this timber the same 
you usually use on timber such as that? 
· · A. Only where there is timber, different grades 
page 225 ~ and kinds and so on, on a piece of p1~operty-=-f or 
example a 200-acre tract, suppose half was hearty, 
you might easily cut off ten acres in 20 blocks, and each block 
would have a different quantity. per acre. I -can't take that 
into ·account; I couldn't take that into account because the 
cliffer~nt. quautjties werQ so irregular that it was 4flpo~sible. 
We simply ·had to resort to··what. I thought wa.s the· fair 
average. 
. Q. As I understand it, timber estimators, regardless or 
their methods, always try to come to an average cut per acre 
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A. Well., we think that is pretty generally so .. ' 
Q~ And then multiply the average· ,by the acreage; is that 
correct? · · · · · ·· · 
. A. In this ca.se., as I said bef ~re., if I had five different 
blocks in that 100 acres· at tlie time· one block might cut 
1.,500 per acre; that little block would be 150,000 feet; another 
10 acres might: be 2;000., and so Qn. Then you have the ~s-
timate of 100 acres of l1ardwoocl., and you would have to de .. 
termine what it would cut and multiply it by 100. 
Q. In all methods you follow; does the acreage of the. tract 
:fit in as a necessary element~l ... 
A~· It is absolutely necessary. 
Q. And what is. the effect if the total acreage is foo hig·h 
or too low? · 
A. It is affected accordingly. 
page 226 } Q. Have you been back to this timber within 
the past few days? · · · 
A. Just yesterday. 
Q. Have you made an estimate as to the amount of timber' 
still on the property f · · . . · 
A. I thought that little block with possibly 25 or 30 acres 
left uncut and some scattered here and there, there might 
be 200,000 feet plus a . little wood there. 
Q. But the merchantable timber left-
A. The saw timber is about 1 200,000 feet. 
Q. Has the rest of it -been cut close, or what is. the status 
as to the rest of the timber? 
A. That has been very well cut.' 
Q. Did you find any evidence of logs left in the wood in 
great quantity? 
A. I saw one. lap, a pine lap, down in that impossible area 
-1 mean it was impossible. The compass wouldn't bring 
us out the'.first time we were in there. 
Q. You estimate then there are only 200,000 feet ~f saw 
timber left on this property Y 
A. That is my thought, sir. 
Q. And that is only about 28 or 30 acres, according to your 
estimate? . 
A. Plus a little here and there of gum trees. 
pag·e 227 ~ CROSS EXAl\H:NATION. 
Bv Mr. W. Moncure Gravatt: 
·Q. :Mr. Robinson, you say you live in King William 
County? 
l3S .Supreme Cbtri of Ap1ie'it1s df Vitginiu 
S.. S. Robinson: 
A: Yes; sir: 
Q. And I understood you to say, when you started off; you 
had done a: little surveying yourself 1 
A~ Yes; and I' do a little now. 
Q. And then you have been estimating timber how long'! 
A. I think 30 or 35 years. 
Q. Name some of the other people you have estimated 
for. 
A. I used to estimaie largely for the Henrico Lumber 
Company. They didn't fail or anything like that; but some-= 
thing overtook them:. 
Q. I was raised in Caroline, up there by King .. William~ 
A. Yes. I am right up there; too. 
Q. So yon have had a lot of experience? 
A. Right much; 
Q. And you are familiar with the tracts of land here? 
A; I am~ 
Q. How many other times did you go on this except that 
one morning of 3. hours on July 20; 19·39? 
A. That ~s the only time. 
Q. The only time¥ 
A. Yes; sir. I hav.e been there that one time and yester-= 
day. 
page 228 ~ Q. The rain ran you out, didn't it f . 
A. Well, it did. My work, I thought, was com..: 
pleted, or else-involving that. much money, I certainly 
couldn't leave. 
Q. Then you went all over the tract? 
A. No; not all over it~ but I certainly did go to the best 
points; · 
Q. Yon saw the boundaries, and knew where they were t 
A. I knew where most of them were. · 
Q. So that,. from your experience as a survey~r aud a. 
timber estiI~1ator, you thought there were 423 ac·res theref 
A. I certainly did. . . . . .- , _ . . . . 
Q. And in your letter _you safeguard yourself_by the use 
ot the .foPowing- lang11age =-:- You don't say ''Dear Sir: I 
h3:d a map.:which showed 423 acres,'' but you say "The Brown 
property in Greensville. County, some 423 ..acres;'' what dd 
you mean by -''some'~ if you wanted to be definite t 
A. I went by this map. . _ . . . 
. Q. Isn't it a. fact that yo-q n~ver saw that iii~P until today; 
and. t_lu~t lVJr. :Jrral1~.r had a loosely drawn map, which was 
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' A.. Whatever Mr. Fraher had, it had courses and distance.•~· 
on it, just the same as this. 
Q. I want to tell you that we will put Mr. Fraher on the 
staiid, a:p.d under oath I e~pect him to testify that he di<l 
not have that map with him the day you went into. 
pag·e 229 ~ that property. .A.re you prepared to say that the 
map you refer to is the map yo1;1 saw or a pencil 
drawing of it? 
A. I am prepared to say this: I saw a map; it had 423 
acres on it; it had the '' F1'eild, Surveyor'' on it, and it was 
made in 1937, and it had the courses and distances, or very 
near like them, and that I felt a survey made as late a~ 1931 
m-qist be correct. 
Q. You had never been on this tract before! 
A. No, sir. 
Q. Had you ever estimated any timber in Greensyille 
County before? 
A. I reckon so. I am not sure about that. . 
Q: Do you think that 3 hours is enough time for any ordi.., . · 
nary citizen to g·o upon a tra~t of 423 acres of la11d and walk 
around on it and just use his eyes and hands and his feet, 
and make an accurate estimate of the stumpage on that 
tract! 
.A. I think so in this ca.se, and I will tell you · so. 
Q. Well, do you know that they say they did not cut that 
much timber off f 
.A. Yes; I understand that they did not. 
STUAR'r G. KEEDWE.LL, 
a witness on behalf of the respondents, recalled, testified as 
follows: 
Examined by Mr. White: 
Q. Mr. Keedwell, have you taken the pla.nom-
page 230 ~ eter and g·oue around this map which has been 
introduced in evidence as '' Exhibit No. 2 '' f 
A. Yes, sir. 
Q. Have you computed the acreage on that tract of land 
by the use of the planometer f 
A. Yes, sir. 
Q. What does the planometer show the acreage to be! 
A. 37 4 acres. 
Q. Now, Mr. Keedwell, I am going to hand you '' Exhibit 
6-A'' and "E~hibit 6-B" and "Exhibit 2-A", and I will a'sk 
you if you will tell by calculation the acreage as shown on 
•' I 
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''
1Exhibit 2-A'' and check the fig·ures on "Exhibit 6-A''· and 
"Exhibit 6-B" and report it back. 
A. If he has them all, I can do· it. There are some left 
off here. If I could get those, I could do it. I can calculate 
it, but, as he. says, it will not be any good. I have to have 
those bearings and distances. 
Q. They are on ''Exhibit No. 2". . . 
A. "No. These are just penciled on here. 
Q. They are penciled on that one f 
_ ..... A. Yes, sir. 
Mr. Bowles : Are they on there Y _ 
.. Witness : All but three of them-these down in this c·or-
..... 
. _.:. iier. 
· The Court: Well, let's hurry up. 
,./ 
. ..~·-pilge 231 ~ By Mr. ·white: 
,,::,' .-;: Q. Is it possible to take that plat and figure it 
·\ '· 1 . •. by tria.n@lation or by any other method t 
r\ (, A. _J·~-ban do it by triangulation, like he did. 
,, 
. \,·, ·, ··-~···~Ir. J .. ~eg1ar Gravatt: Do you see the triangulation there f 
\ Witi;less·: I see some. · 
\· 
.. ~ 
.· :Mir:· J. -Segar Gravatt: They were not put on there by 
Mr. Feild. 
Witness: . I .1,Jelieve Mr. Feild has those, if you can get them. 
Mr. White: I will ask him to see Mr. Feild and figure it 
~~ .. ;near~as he can on that basis, and report it back . 
.. ,\\. 
T. W. LIPSCOMB, JR., 
a witness on behalf of the respondents, having been first·duly 
sworn, testified as follows: . 
Examined by Mr. White: 
Q. Please state your name, age, residence and occupation. 
A. T. "'\V. Lipscomb; 39 years old; jewelry manufacturer, 
living in Asheville, .North Carolina. 
Q. By whom were you employed in the year 1939? 
A. Galliher & Huguely. · 
Q. In what capacity¥ 
A. Manager of the plant. 
pag·e 232 ~ Q. Where? 
A. Stonv Creek. 
Q. How long· bad you been employed by Galliher & Huguely 
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A. I went there in January., 1938, and I left in January, 
1939. 
Q. Are you not mixed up in your years Y 
.A. It was 1939, and I left in 1940. 
Q. Now, Mr. Lipscomb, while employ~d by Gallih~r & 
Huguely., did you have occasion. to look at a tract of timber 
in Greensville County, Virginia., known as the James D. 
Brown place? 
.A. Yes, sir. 
Q. When was the first time you looked at it f 
A. In the early spring. I don't know the date. 
Q. Who showed it to you Y 
A. Mr. Hardaway. . 
Q. Did you go oyer the timber completely at that time? 
A. No, sir. 
Q. Did you have occasion, at a later time., to go over the 
timber? 
.A. Yes, sir. 
Q. When? 
.A. I went over it with Mr. Hardaway once, and I went 
back twice by myself. 
page 233 ~ Q. At the time you went over the timber with 
Mr. Hardaway; who else, if any one, was with 
you? 
A. Mr: Williams and Mr. Robinson and Mr. Fraher. 
Q. On that occasion, who showecl you the lines of the prop-
erty? 
A. Mr. Fraher. 
Q. Did he have any map of the proP.erty with him at that 
time? 
A. Yes, sir; he showed me a map. 
Q. I hand you "Exhibit 2-A", introduced in evidence, and 
ask you if you have ever seen that exhibit beforeY 
A. Mr. Fraher either showed me this map or one exactly 
like it. · 
Q. You are confident it was this map or one exactly like 
itf 
A. Yes, sir. 
. Q. Is that the map that he showed you on that day that 
you and Mr. R-0binson and 1\Ir. Williams went through the 
timber? 
A. Yes, sir. 
Q. Did you make any estimate of the timber at that timef 
A. Yes, sir. 
Q. How long were yo1• in the wood? 
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.A. About three hours. 
Q. What parts of the timber did you look at in 
page 234 ~ that period 1 
A. VVe pretty well covered it. I knew pretty 
well where the lines were before. 
Q. Yoa·covered the timber in that length .of time! 
.A. Yes,. ~ .. 
Q. What method of estimation did you use 1 
A. I took the number of acres that are in the tract, de-
ducted the open land from it and any other land that I felt 
hadn't any- timber on it, and deducted that, and arrived at. 
what I thmk is an average of the timber by sampling it in 
different portion.s of the timber, figured on different blocks. 
and acres, and arrived at what I thought was a fair aver-
age .. 
Q. .And after you have arrived at a fair average, how do> 
you arrive at the other! 
A. By deducting the open land I think that is left. 
Q~ I hand you a pencil memorandum and ask you if you. 
can tell -who prepared it? 
A .. That is my handwriting. 
Q. Do you know what it ref er$ tot 
A. To this tracl of land. 
Q. When was that memorandum made? 
A. It was made soon after I made one of the estimates. I 
don't know the exact dafe of it .. 
Q. You don't know whether you made it after this esti-· 
mate, or not! · 
page 23.5 ~ A. I think I did. It is customary for me, when 
I examine· with Mr-. Robinson, to report to the• 
office in Washington, and I usually did that on all tracts. 
Q. And that is the memorandum you made then f 
A. I know I made it. It is my handwriting. 
Q. ''E. S. Fraher, Blackstone, Virginia. 423 acres·, 3%. 
million feet near Purdy (20 miles) price $20,000. A mixture-
of fine timber and small timoer. Just fair fogging:'" 
(Note: The paver-j'ust read was filed marfrnd '' Exhibit No-.. 
8-Lipscomb ''".) 
Q. Where did you get the information as to Hie 423 acres?' 
A. From ].\fr. Fralier and tnis map. 
Q. -Did you discuss the matter wfth Mr. Franer-?" 
.A.. Yes, sir. 
Q. Wnat was said by bim to you about tlie number of acres f' 
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A. He described the property, and I went to see him, arn.l 
he told me what timber he thought he had and the number 
of acres. 
Q. Did he say anything to you about the plat when he 
showed it to you Y 
A. He showed me the plat and said it was a plat of the 
property, and the map showed it had 423 acres, and he told 
me in a number of instances that he had a tract 
page 236 r of land of 423 acres. 
Q. What sig11i:ficance, if any, did the total 423 
acres in the tract have on the estimate that you made of this 
timber? 
A. It was vital. You could not make an estimate of it un-
less you knew the acreage. If I had not gotten it from a 
map, I would have had to make a survey, or step it off, but 
I did not step it off because I had the information from Mr. 
Fraher. 
Q. You accepted the acreage from the map f 
A. Yes. 
Q. And that was necessary information before you could 
make the estimate? 
A. I could not make it of a tract that large. 
Q. At the time Mr. ~,raher showed you this timber, did 
you buy it? 
A. No, sir. 
Q. When did you see it again f 
A. I went back there later on, in the early fall. After W(l 
went there the first time, I talked to him. There were leaves 
on the trees, and I thought there mig·ht be more timber than 
I estimated, and I went after the leaves had fallen off. 
Q·. Did you change your estimate after looking at it tlm t 
way? 
A. No ; I thought it was practically the same 
page 237 r amount. 
Q. Did you finally negotiate for the purchase 
of the timber? 
A. Yes. 
Q. With whom did you negotiate? 
A. Mr. Fraher. 
Q. Who was direct1115 you from Galliher & I-Iugucly-to 
whom did you have to report? 
A. To Mr. Whitcomb. 
Q. Mr. Whitcomb, of Galliher & Huguely·? 
A. Yes, sir. 
Q. You could not close it without his permission? 
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A. No. 
Q. You finally closed the matter with Mr. Fraher? 
A. Yes, sir. 
Q. What was the understanding with respect to the pur-
chasef 
A. He was to make a deed and submit it to :M:r. Barrow 
for examination of title, and, upon completion of it'if every-
thing was satisfactory, they were to pay the purchase price. 
Q. Was anything· said about a right-of-way? 
A. Yes; I asked him about a right-of-way, and he said 
he didn't have a right-of-way where I wanted it. I thought 
there ought to be a rig·ht-of-way from one end of the prop-
erty, and he said he didn't have it, and that he would get it 
later. I said that they would not consider closing 
page 238 ~ it up· until he had the right-of-way, and that the 
burden was on him to furnish the right-of-way. 
Q. I hand you a paper and ask you if that is your hand-
writing. 
A. Yes; that is my handwriting and signature. 
Q. What were the circumstances of making that memo-
randum? 
A. Let me read it. (Witness looks at paper.) After I had 
seen Mr. Fraher, I wrote Mr. Barrow according to that memo-
randum there. 
Q. Can you tell approximately the date of that memo-
randum 7 It is undated. . 
A. The Wednesday I took it up I think was January 15, 
1940, and it was probably writ.ten on the 13th. 
Q. In other words, the first half of January, 19407 
A. Yes; several days before I left on Wednesday. 
Q. What memorandum is that on the back? 
A. Information for preparing a deed, but that is not my 
liandwriting. 
Q. Do you know who gave you that information? 
A. Mr. Fraher gave me this. 
Q. Is that his handwriting? 
A. I couldn't say-yes; I lmow it is; I saw him write it. 
Mr. White: I desire to put this memorandum in evidence. 
page 239 ~ (The memorandum was filed marked "·Exhibit 
No. 9-Lipscomb''.) 
Note: The paper referred to is as follows, written on sta-
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tionery of Nottoway G-ame Preserye, E. S. Fraher, author-
ized breeder of wild game, Blackstone, Virginia. 
'' All timber on 423 acres, no restriction as to size, accord-
ing to Mr.. Feild 's survey. 
'' 5 yrs. to remove. 
"' Right of way furnished. 
''20-2-Horse wagons outsider to be given. 
• j 
' ' 15 days for deed. 
''Cash. 
' .. 
'' Price $20,000.00. 
over. 
"Mr. Barrow: Provided Mr. Fraher of Black-
page 240 ~ stone gets an outlet Galliher & Huguely has 
bought the piece of timber in Greensville County 
011 the basis described on other side. 
"I am not to be with the company after Wednesday, so 
you can take up any matters with the Washington office or 
·william Yoff here at the plant. 
''Yours very truly, 
''T. W. LIPSCOMB, JR. 
'' See other side for details.'' 
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¥i;. J. Segru· Gravatt: Exhibit No. 10 contains a descrip-
tion of the property involved in this suit, given to J. S .. 
Gravatt, and, in turn, delivered by J. S. Gravatt to Mr. B. 
Hunter Barrow for the purpose of assisting Mr. Barrow in 
preparing the deed of the adult owners to Galliher & Huguely 
of the timber. 
Note: The paper ref erred to is filed marked '' Exhibit No. 
10-Lipscomb", and is as follows: 
"Begi~ming at a dead oak tree, now down, at north east 
corner, thence south 85° "\V. 1865 Ft. to stake in branch. Then,. 
south 28° W. 292 Ft. to post oak. Then south 28° 'N. 400 
Ft. to a pine tree along- V gn. R. R. Right of way. Then south 
23° W.1390 Ft. to Twin Gitm tree on mill branch. Down mill 
branch as it meanders 2975 Ft. to Broken Dam. Then down 
same 2000 Ft. to a maple tree near road. Then south 75112, 0 
east 4140 Ft. to large pine tree. Then north 9i% 0 east 568 
Ft. to stake. Then south 77112 ° E. 690 Ft. to pine-
page 241 ~ tree. Then north 6° E. 600 Ft. Then north 3% 0 
E. 600 Ft. Then north 13° E. 550 Ft. Then 
north 1% 0 W. 800 Ft. Then north 18° E. 287 Ft. Then 
north 25·% 0 E. 85'5· Ft. to center of Rail Road track. Then 
north 25% 0 E. 2200 Ft. to point of beginning. 
"This is description of James D. Brown property as by 
James C. Feild 's survey April 13 to 16 inc. 1937 in Bellfield 
Dist., Greensville Co., Va., containing· 423 acres more or 
less.'' 
By :M:r .. White: 
Q. I believe you stated you left the company a week or ten 
days after this and had no further connection with it f 
A. Three or four days after. It was closing up on Satur-
day. 
Q. I believe you said the pencil momorandum on "Exhibit 
No. 9" was made by Mr. Frahcr7 
A. Yes, sir. 
Q. That reads as follows: '' .All timber on 423 acres, no 
restriction as to size, according· to l\fr. Feild's survey. 5 
yrs. to remove. Right of way furnished. 20 2-horse wagons 
outside to be given. 15 days for deed. Cash. Price $20,-
000.00. ,, 
A. Yes, sir. 
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page 242 ~ CROSS. EXAl\UNATION. 
By Mr. J. Segar Gravatt: 
Q. Mr. Lipscomb, do you recall when the first time was 
you were approached on the purchase of this property! 
A. In the spring. 
Q. The spring of what year? 
A. 1939'. 
Q. Do you recall that in the year 1938 lVIr. Fraher came 
to your office, at Stony Creek, and talked to you about this 
timber, at which time you told him you were not interested in 
the timber at such a price1 . 
A. It could not have been in 1938 for I went there in 1939, 
because I didn't go to work for them until January 15, 1939, 
and left one year later to the day. 
Q. Well, do you recall at any time :Mr. Fraher came down 
to talk to you about this property, and you told him you were 
not interested in it,-prior to the time you went on the prop-
erty the first time 1 
A. I believe after I had been over there with Mr. Harda-
way. 
Q. That was another occasion. That is all right. Then, 
the first time you recall any negotiations about this property 
was when Mr. Hardaway approached you ri 
A. I think so. 
Q. Did Mr. Hardaway tell you what interest 
page 243 ~ he had in the property f 
A. I think he said that he had taken an option 
on it, or owned it. 
Q. In other words, Mr. Hardaway was not representing 
Mr. Fraher at that time? 
A. No. 
Q. He came to you on his own responsibility as having 
power to deliver title to the property to you 0? 
A. I think so. 
Q. Did l\iir. Hardaway take you up there and sho,v you this 
property¥ 
A. To the best of my recollection lie did. 
Q. Who went with you when you went with Mr. Harda~ 
wayf 
A. I don't know whether some other gentleman went with 
us, or not. 
Q. Did this gentleman here go up there with you 1 
A. I think possibly Mr. Young did. 
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Q. Did Mr. Hardaway take you over the lines of the prop-
erty that day and point out the lines to you 1 
A. He did a part of them. 
Q. Did you make an estimate of the timber on that occa-
sion? 
A. No, sir. 
Q. You did not? 
A. No, sir. 
page 244 ~ Q. What did you tell J\fr. Hardaway after you 
had seen iU 
A. I told him I was not interested in the timber. 
Q. Did he ask you if you would not come back and investi- , 
gate the timber further, that he thought you had not seen it 
properly? 
A. He did. 
Q. What statement did you make to that? 
A. I told him I was not interested in the property. 
Q. That you were not interested in it? 
A. Yes, sir. 
Q. Thereafter did Mr. Fraher and Mr. Hardaway come to 
Stony Creek and talk to you about this same tract of timbert 
A. I don't know whether Mr. Hardaway came back with 
him, but I know Mr. Fraher was there trying to get me to 
see it. · 
Q. Did you, at that time, tell him you were or were not 
interested in it 1 
A. I probably told him I was not. 
Q. When was it you became interested enough in·the prop-
erty to g·o back and look at it again with Mr. Fraher Y 
A. I have never been able to see the property to the best 
advantag·e, I thought, because the leaves were on the trees, 
and a portion of it was hard to get through-it was swampy. 
Sometimes you tell them you are not interested in it when you 
are interested in it. 
Q·. It works both ways, doesn't it? 
pag·e 245 ~ A. Yes, sir. 
Q. Was.n 't it, M:r. Lipscomb, some time about 
July that you called Mr. Fraher and inquired if this timber 
had been sold, and he told you no, and you all went and looked 
at it? 
A. I called him some time in the summer. 
Q. And you indicated then that you would be interested 
in looking· at it? · 
A. Yes. 
Q. And that was the occasion when he came down and you 
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and Mr. Robinson and l\fr. Kelley Williams went into the 
timber? 
A. That is right. 
Q. Were the boundary lines of the property again pointed 
out to you on that occasion? 
A. Yes. 
Q. And you went all o~er the timber within those lines, 
did you? · 
A. A good portion of it, yes; I saw the timber. 
Q. Were you satisfied that you had sufficient opportunity 
to investigate it on that occasion? 
A. Yes. 
Q. When you came out, it had begun to rain, h.adn 't it 7 
A. Yes. 
Q. And all of you got wet? 
A. Yes. 
page 246 } Q. And Mr. Fraher g·ot wet! 
A. Yes. We continued in there a long time 
after it rained. We didn't leave because it started to rain. 
Q. And all of you got pretty wet, didn't you Y 1 
A. Yes. 
Q. When you came back to your car did you hold a con-
sultation with these g·entlemen who had been .in there with 
you going over the timber, out of the presence of Mr~ Fra-
her¥ 
A. We did. 
Q. What did you inform Mr. Fraher was your reaction 
from your investig·ation? 
A. That there was not enough timber to justifv the price. 
Q. That the timber was not there, and you ,vere not in-
terested in iU 
A. We didn't think so. 
Q. So far as you and Mr. Fralrnr were concerned, your 
negotiations about this timber were concluded, were they 
not¥ 
A. Not necessarily. 
Q. You did not make any further engagement to see Mr. 
Fraher about the timber? 
A. No; but I went back and looked at the timber rig-ht 
after. 
Q. But he didn't know anything about it? 
A. No ; I didn't tell him. 
page 247 ~ Q. You didn't tell llim anything about it, and 
you didn't intend for him to know anything about 
it, did you? • ·· 
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A. I didn't care .. 
Q. You didn't inform him¥ 
A. I never do inform anybody. That is my business-.. 
Q. You went back in there on how ·many occasions f 
A. I think twice. 
Q. Did anybody go with you 1 
A. I think I went by myself. I might have taken som~ 
body; I believe I took-I might have taken Mr. ,villiams to 
go back there to look at the logging business. 
Q. Did you take any member of Johns-Manville in there 
with you! 
A. No. 
Q. Then when was the next time and how, ~Ir .. Lipscomb,, 
did you ever ag·ain get in touch with Mr. Fraher about this 
property? 
A. I think I called him up and asked him .if the timber 
was still on the market. 
Q. You called him up t 
A. I probably did. 
Q. You called him up and sought him out to undertake to 
enter into further negotiations with him about this timber~ 
is that correct? 
A. That is correct. 
page 248 t Q. Then you made an appointment with lVIr. 
Fraher, didn't you Y 
A. Yes .. 
Q. Where did you all meet on that occasion! 
A. In Blackstone. 
Q. At Mr. Fraher's office! 
A. Yes. 
Q. Did you undertake, on that occasion,, to. buy this tim-
ber for less than $20,000 t 
A. I did. 
Q. What did you offer? 
A. I don't remember at the p;resent time .. 
Q. You don't¥ 
A. No. 
Q. Did he accept or refuse' your offer! 
A. He refused to take less. 
Q. He told you that be would not sell the ffmfJer for Tess: 
than $20,000 under any conditions, didn't Iie·f' 
A. l don't know that; he didn't say that; he said tim t was 
his price. 
Q. Did he tell yon, wI1c11 you told Mm fhat you didn't 
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thing he had the timber there, did he tell you he didn't think 
you bad seen it sufficiently¥ · 
.A. That is customary in buying timber. 
Q. Then, didn't you tell him, Mr. Lipscomb, 
page 249 } that you had been back into this property twice 
when he was not with you, and that you bad in-
vestig·ated it, and you knew what was there '1 
A. I think I told him there was not what he claimed. 
Q. And you told him that you thoug·ht your judgment about 
what was there was better than his judgment 1 
.A. I probably did. 
Q. And, when you bought it and you made your agreement, 
you made it on your judgment as to what timber was in 
theref 
A. Every man who buys, buys on his own judgment. 
Q. Of course he does. You do not pretend you bought this 
timber on Mr. Fraher's judgment as to what was there, do 
you? 
A. :No, sir. 
Q. And you say ]\fr. ],raher had this map with him; is that 
what I understood you to say! 
A. Either that one or one exactly like it. 
Q. Was it pasted on a piece of paper like thaU 
A. I don't recall. 
Q. As a matter of fact, you don't recall what kind of map 
he hadf 
A. It was made by a surveyor. 
Q. Was it pasted on a piece of paper like that? 
A. I don't think it was, but I would not. swear to that. 
Q. Have you ever seen one like that pasted on a piece of 
paper? 
page 250 } A. 'Not that one. 
Q. Colored up like that, red and black. You 
would not forget a map like that, would you f · 
A. As many maps as I have seen, I was not interested in 
the back of it. 
Q. vVere you interested in the front of iU 
A. I certainly was. 
Q. Can you tell me whether the front of that map is the 
map Mr. Fraher had f 
A. That or one like that. 
Q. If I were to tell you we expect to prove that the map 
was torn all to pieces at the time you went into that timber, 
would you say that that was the map used r 
A. He showed me a map at the time that gave all the metes 
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and bounds, and we followed it; we used the map to follow 
it, and it had the surveyor's name on it, and it had all the 
information written on there about the number of acres. It 
was a surveyor's map. 
Q. Wasn't it a pencil rough drawing that Mr. Fraher had 
made himself? 
A. No, sir. 
Q. It was not? 
A. No, sir. 
Q. You. deny that f 
A. Yes, sir. 
Q. An allegation is made, Mr. Lipscomb, in the 
page 251 ~ answer and cross-bill of Galliher & Huguely that 
Mr. Fraher gave you, or some representative of 
Galliher & Huguely, a plat made by Mr. Feild, which showed 
this property as having 423 acres. Have you any such map 
as that¥ 
A. No, sir. 
Q. Has Mr. Fraher ever given into your possession any 
survey of this property which had a writing· 01~ it that it con-
tained 423 acres? 
A. He just showed it to me. 
Q. He just showed it to you? 
A. Yes, sir. 
Q. He did not g·ive it to you T 
A. No. 
Q. And you only saw it on the occasion when you were in 
there with him, and he was using it to point out these lines 
to vouY · 
A. We may have used it at his office that day, but I don't 
recall-the day that we closed up. I know there was never 
any question about it, ancLhe told me on numerous occasions 
there were 423 acres. There was never any question about 
that. 
Q. And you knew where he got the information from? 
A. I presume from the map. 
Q. And you saw the map? 
A. Yes, sir. 
page 252 ~ Q. And Mr. Robinson, who was a surveyor, saw 
the map, didn't he? 
A. That is right. 
Q. And Mr. Fraher saw it ana you knew just as muc11 
ahout the map as Mr. Fraher Y 
A. I don't know. 
Galliher and Huguely, Inc., v. E. S. Fraher, etc. 153 
.T. lY. Lipscomb, Jr. 
Q. You could tell as much by looking at it as he could, 
couldn't you? 
A. Yes. 
Q. I believe you say that it is absolutely necessary, in 
order for you to make an estimate of timber, for you to know 
the number of acres in a tract of land. Is that the only thing 
that controls the price you pay for timber f 
A. No. 
Q. Didn't you state. in here in regard to the logging con-
ditions? 
A. Yes. 
Q. Don't they control the purchase price? 
.A.. There were a great many factors around the estimate. 
Q. The logging conditions is one of the primary consid-
erations that you pay for timber Y 
A. No; it is not primary. I would not be interested in 
logging if I couldn't get it out. · 
Q. If conditions are so it would be exceedingly difficult 
· to get· it out, it is a matter which influences you 
page 253 t considerably in what you would pay for it? 
A. Not a great deal. 
Q. Depending on how much it would cost to get it out-
the price? 
A. Yes. 
Q. You reported to these people the logging conditions 
were not g-ood Y 
A. Yes. 
Q. That was an estimate on your part? 
A. Yes. 
Q. And you relied 011 your own judgment about that? 
A. Yes. 
Q. And no amount of acreage, pro or con, big or little, 
influenced that? 
A. That had nothing to do with the estimate of timber on 
it. . . 
Q. I know, but it has something to do with this case. 
Mr. Bowles: I would like to note au objection to this line 
of cross examination as the question of price has nothing to 
do ·with this, but the amount or quantity. 
The Court: I overrule the objection. 
Mr. Bowles: Exception. 
By Mr. J. Segar Gravatt: 
Q. You stated you had to determine how much open land 
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was in this property. Did Mr. Fraher give you 
page. 254 ~ any plat or show you a survey of how much open 
land was in the boundary lines of this property! 
A. He showed the map and the map showed a certain 
amount. 
Q .. The map showed a certain amount of open land? 
A. You could tell by looking at it. 
Q. (The map was handed to the witness.) 
A. You can't get the open land from tbe map, but you 
could get it by looking at the physical land itself. 
Q. And that is what you did, wasn't it, Mr .. Lipscomb 1 
A. Yes .. 
Q. And you made up your mind about how many acres of' 
open land there was there; is that correct t 
A. Yes. 
Q. And that was an estimate on your part, 
A. Yes. 
Q. And that, not. to this good moment, has been cleter-
mined how much open la:nd was there t 
A. I don't know. 
Q. Have you done it! 
A. No; I have been away. 
Mr. White: The map 'l\fr. Keedwell introduced this morn-
ing shows the open land. 
By the Court : How many acres of open land did you es-
timate were on it? 
·witness : About 45. 
By :M:r. J. Segar Gravatt: 
Q . .So, if it turns out that there were 60 acres· 
page 255 ~ of open land on it, then your estimate would be 
affected to a considerable degree by that, wouldn't 
it, Mr. LipscomM 
A. There was more in it. There was some in small pine. 
Q. There would be 15 acres that you thought were in tim-
ber that were open land? 
A. In estimating· you get a general impression of it; you 
go throug·h a tract of timber a good manv times-
Q. But you are trying to take the position I1cre that the 
exact number of acres was important in your ei::itimate, and 
you say you estimated later there were 45, acres of open 
land¥ 
A. Approximately. 
Q. And if it turns out tliat tlierc wns in excess of 60 acres-
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of open land, then you would have 15 acres or less of timber 
than you estimated, wouldn't you f 
A. That is correct.· 
Q. And wouldn't that affect your estimate to these people 
regardless of what representations were made to you about 
acreage by anybody? 
A. There were a whole lot of things that would affect the· 
estimate. You don't put them all down when you go throug·h 
there. 
Q~ 1But your estimate would be equally as serious in error 
if you made a mistake in estimating· the amount of open land 
as it would be in ·error if you made a mistake in 
page 256 r estimating the total number of acres in the tract, 
wouldn't it 1 
A. That is correct, but there are several things which g·o 
to make up the estimate. You go on 110w much Mr. Fraher 
told me was there, and you look at it, and you pace it off, dif-
ferent points. 
Q .. What I am getting at is this, if you made a mistake in 
estimating the number of open acres, your· estimate was im-
paired by that amount, wasn't. it? 
A. It is possible to make a mistake. 
Q. Do you mean to say now, by Mr. Fraher telling you 
there were more acres in the tract than there were, affected 
your estimate any more than your own estimate in trying to 
arrive at the number of acres i . 
A. Yes, it would, because my estimate of the open land 
would not vary as much as what it turned out to be in the 
difference in acres. 
Q. That is your idea? 
A. That is my idea. 
Q .. There· was some very fine timber on thiR, ,vasu 't there'? 
A. No, sir, I don't think so. There was g·ood timber· there~ 
but there wasn't much extra grade. I have cut lots bettei· 
timber. 
Q. There was some low grade timber 1 
A. Yes. 
page 257 ~ Q. And some very good? 
A. Yes; there was some g·ood timber there-
averag·e timber. 
Q. Did you estimate the number of acres that were still 
set in good timber? 
A. I went through there, and estimated the timber to the 
best of my ability by getting in different areas. It was so 
irregular that you couldn't step it off by so many acres of 
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this and so many of that. I couldn't do it and nobody else 
could. The ~ery nature of the timber prevented me doing 
that. · 
Q. Did you undertake to make any estimate of how many 
acres of that timber were still set in good merchantable trees 1 
A. I didn't do it by acres, because you couldn't do it 
that way. 
Q. How did you do it 1 
A. By going· through there, going back and forth through 
it a number of times and getting an idea in my mind as to 
the general impression, as to what it would cut per acre, and 
I couldn't run it off by acres because the trees were so ir-
regular. There was no timber, and it was impossible to set 
it off by that method. 
Q. Did you do the same thing with regard to the less de-
sirable timber there Y 
page 258 r A. I went all through it. 
Q. And that is the way you estimated it, by 
walking through from one side to the other, and you got a 
general impression 1 
A. By getting an idea of what it was, and I have estimated 
lots of them that way. 
Q. So, as a matter of fact, it was impossible for you to 
block this timber off and say '' Here are so many acres of 
fine timber and so many acres of medium timber, and so many 
acres of very poor timber,'' and so forth; is that correct i 
A . .Substantially. 
Q. Then, :Mr. Lipscomb, you didn't make your estimate 
really on any representation as to acres at aU, did you f 
A. I certainly did. 
Q. Will you please tell me how? 
A. I had to g·et the total numher of acres, after I had got 
what I thought it would cut on an average, and multiply 
that by the total number. I couldn't do it any other way. 
It is impossible to do it any other way. 
Q. How did you arrive at what it would cut on an aver-
age when some of it was set in real g·ood timber and some 
of it was set in poor timber? 
A. Experience. 
Q. ,Just experience ·y 
A. Yes. 
page 259 ~ Q. In that regard, you had to use your own 
. judgment, didn't you? 
A. As to what it would cut per acre, and anybody else 
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would do the same. I got what I thought, and it added up 
and it crone to three and a quarter million feet. 
Q. Did you and lVIr. Robinson hav.e a consultation after 
you came out, and compare your figures f 
A. We did, and we arrived at the same figure. 
Q. The same¥ 
A. We might have been one hundred thousand apart. We 
were so close together that we arrived at that figure. 
Q. And you went back in there on two other occasions 
alone and just walked through the wood, impressing your-
self with what you saw1 ' 
A. I went back to get an estimate of it. 
Q. And you did not undertake, on any of those occasions., 
to determine for yourself how many acres of any particular 
type of timber there were there 7 
.A. No. · 
Q. Now, Mr. Lipscomb, isn't it a fact that probably the 
most accurate and surest method of appraising· timber is by 
what is known as the tree count? 
A. I never had any experience with that type of estimating· 
at all. 
Q. You know such a method exists, don't you? 
page 260 t A. I know in buying pulpwood a great many 
times they do that. 
Q. And in buying valuable tracts of timber they do it, 
don't theyf 
A. I have never run across anybody who did it. 
Q. But that is the most accurate way, isn't it? 
A. I wouldn't say so. 
Q. If you go in a wood, eitl1er trees or a tract of timber, 
and estimate how many feet. each tree will cut out, don't you 
think it is more accurate than going through and taking a 
general impression here and yonder and adding it up? 
A. It is just as possible for a man to do that as in making 
an estimate of what trees he is going· to cut. 
Q. There is no way yo11 can estimate timber anything more 
than a gue·ss, and all of them are subject to mistakes one way 
or the other, are they not? 
A. We do it by experience. 
Q. But none of it is certain and all of it is uncertain, and 
it is questionable whether any of it is accurate? 
A. It is usually fairly accurate. It ought not to vary over 
five per cent if we know the number of acres and haven't 
got an error as to information. 
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By the Court: 
Q. vVould that be true in a tract of three or four million 
feeU 
page 261 ~ A. I have come just as clo$e. When I was with 
the Lipscomb Lumber Company, when they were. 
closing that up a.t my uncle's death, they had forty. million 
feet in there, and after his death they had sixty-seven million 
feet left hi there on, eight or ten tracts; when .it was cut out,, 
it cut out about three per cent ll'l:Ore than I had estimated 
it. 
By Mr. W. Moncure Gravatt: 
Q. They were on small tracts aJ).,d scatteredf 
A. No; some . of them six a:µd seven hundre,d acr~s. 
Q. How long were you on the tract of timber by your-
self? 
A. This particular tract? 
Q. Yes. 
A. I don't remember how long I was there. I was there 
long enough to get a good view. of it. 
Q. Tell us, please. 
A. Y qu can'~ go in and see a tract of timber like that 
under a couple of hours at most and I have spent as much 
as half a day at a time. 
Q. On two different occasions t 
A. Yes, sir. 
Q. By yourselff 
A. Yes, sir. 
page 26-2 r RE-DIR.EQT EXAMINATION~ 
By Mr. White: 
Q. How long were you in the lumber business Y 
A. From January, 1933, until I left Galliher & Hugnely. 
Q. How much estirna ting· did you do in that period 1 
A. Practically all the time. Th,at was the only job I had,. 
when I was with Lipscomb Lumber Company, except the first 
year. 
Q. Estimating timber! 
A. Yes. 
Q. I believe· you said yon go. tliroug·h tlle timbe1~ for the 
purpose of making an estimate on the basis of the averag·e 
cut per ac~e ! You make an ~stimatc on that basis ·i ... 
A. Yes, sir. 
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Q. Do you customarily estimate an acre, or do you plat 
the property, or what do you do? 
A. If I don't have a plat of the property and don't have 
the necessary information, I get that information before I 
make the estimate. 
Q. Is it possible to make an estimate unless you have the 
number of acres? 
· A. No.· 
Q. In estimating this timber here, you did estimate the 
number of acres in open land, or land that would not produce 
sawmill timber¥ 
page 263 ~ A. Yes. 
Q. Is that what I understood in the cross ex-
aminationY 
A. Yes, sir. 
Q. What effect would that have in shortage of the whole 
acreage in your estimate of the timberf 
A. If the acres were not there, I would be short on my es-
timate. · 
Q. The entire shortage would be in the estimate of the 
timber¥ 
A. Yes. 
Q. Now, you stated, I believe, you estimated that there 
were 45 acres of open land on this property; how much addi-
tional did you estimate were in timber that was not of saw-
mill kind or size! 
A. I lumped it all tog-ether and took off one hundred acres. 
Q. You took off one hundred acres? 
A. Yes, sir. 
Q. Leavin~· 323 acres? 
A. Yes, sir. 
Q. Do you recall what your estimate was as to the average 
cut per acre? 
A. Approximately 10,000 feet. 
Q. A.nd, in that way, multiplied your estimate of 10,000 
feet average cut by 323, and you arrived a.t your estimate of 
three and a quarter million feet. 
page 264 ~ A. Yes, sir. 
Q. In showing you this property, did you have 
any discussion with Mr. Fraher as to the acreage itself inside 
of this property? 
A. Absolutely. 
Q. What was that conversation 1 
A. He told me there were 423 acres. 
· Q. Did he tell you why he knew it 1 
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A. Because he had the suryey made, and he showed me the 
map. 
Q. He showed you the mapT 
A. Yes, sir. 
Q. Did he state anything about whether the accuracy of 
the survey had been questioned at any time! 
A.. No, sir. 
Q. He made the positive statement that there were 423 
acres? 
A. Yes, sir. 
Q. Did you rely on that statement¥ 
A. Yes, that, and the fact it was on the map, too. 
Q. And, on the basis of that, you made your estimate¥ 
A. Yes, sir. 
By the Court: 
Q. When were the final negotiations? 
A.. I think the 11th of January, 1940. 
page 265 ~ Q. Do you know when he cut it Y 
A.. I left the company on the !'.5th of January, 
and that was four days later, and I have just come back; I 
didn't know that there was ·a law suit. 
By Mr. White: 
Q. In other words, have you been on the property since 
you have been back? 
A.. Yes, sir; yesterday. 
Q. And they have cut iU 
A. Yes, sir. 
Q. Did you make an estimate of how much was left theref 
A.. Yes, sir. 
Q. How much? 
A. About 150,000, or 160,000. 
Q. How many acres are still in timber f 
A. ~or3Q . 
Q. Did you go over the land to be able to state whether 
there would be any logs left in the wood? 
A. I didn't see any except some laps. 
Q. Would you have soen any log·s if there had been any 
great quantity left there? · 
A. Unless they were in a swamp; I mig·ht have passed in 
30 or 40 feet of them and not have seen them. · I 
Q. How closely had the timber been cut 7 · 
A.. It had been cut closely and nicely. 
I 
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page 266} RE-CROSS EXAMINATI:ON. 
By Mr. J. Segar Gravatt: 
Q. Did you estimate the acreage in the little tract which 
you said was about 25 or 30 acres! 
A. Yes. 
Q. You just relied on your observ:ation to do thaU 
A. Yes, sir. It was very difficult to estimate, due to the 
fact it was full of bria.rs; it was hard .to get through. 
Q. You told me, Mr. Lipscomb, when I was questioning 
you a moment ago, that you could not take this timber and 
set it aside . and say '' So many acres were in valuable tim-
ber and so many acres in poor timberHf 
A. Not as it was originally, but it is in a small tract now 
and it is fairly uniform. 
Q. Didn't you tell Mr. White that you had estimated that 
there were 100 acres of it in small growing timber? 
A. No, sir. 
Tlie Court: He said he deducted 100 acres for open land 
and bad timber. 
Mr. J. Segar Gravatt: I didn't understand it. 
page 267 ~ W. A. YOUN1G, 
a witness on behalf of the respondents, having 
been first duly sworn, testified as follows : 
}Jxamined by Mr. Barrow: 
Q. Please state your name, age and occupation. 
A. W. A. Young; 50 years old; I sawmill some and farm 
some. 
Q. Please state how long you have been cruising and es-
timating timber. 
A. About 25 years. 
Q. What method have you used in your work in cruising 
timber? . 
A. I used two or three. 
Q. Explain. 
A. The main way, I get the acres and cut off what I find 
in timber by the acre or half-acre or quarter of an acre, and 
see what I have. Another way is to block it off. 
Q. w·hat 'is the customary way you use? 
A. What is that? 
Q. What is the usual customary way you use? 
A. Get the number of acres in the tract. 
162 Supreme Court of Appeals of Virginia 
W. A~ Young. 
Q .. You said you get the number of acres by deducting the 
land that did not have timber on it. 
A. What is that? 
Q. Didn't you just state that your method was, first to de-
termine the number of acres upon which there 
pag·e 268 ~ was no timber Y 
A. Yes, sir. 
Q. And deduct that from the total? 
A. Yes, sir. 
Q. Were you shown this timber by 1\fr. Fraher-this Brown 
tract¥ 
A. Yes, sir. 
Q. Did l\fr. F'raher show you a-
Mr. W. Moncure Gravatt: Was this witness employed by 
Galliher & Huguely and were you shown this property by 
Mr. Fraher? 
Witness : Yes, sir. 
Mr. W. Moncure Gravatt: He might show it to me, but 
I couldn't come and testify as between Galliher & Hug-uely-
Witness: We three were looking at it together. 
The Court: Did you estimate this timber for Galliher &· 
Huguelyf 
Witness: No, sir. 
The Court: What has that to do with it! 
Mr. ·white: We expect to show that he was shown this. 
timber at approximately the same time that it was shown to, 
the cruisers who represented Galliher & Huguely, and we 
want to show what he did on the basis of making· an estimate 
of this same timber. · 
· The Court: I think he can go on as a witness 
page 269 ~ to show the custom a11cl method used, but I don't 
think he can testify as to anything else. He was 
not estimating for Galliher. 
Mr. White: We feel that we arc entitled to show further 
_estimates made by the same method, at the same time show-
ing the same mistakes run thro~1gh tbe whole thing. 
The Court: Go ahead, gentlemen. 
By :Mr. Barrow: 
Q. ].\fr. Young, were you shown thii-; timber bv Mr. JI'raher-
using a plat thereon " 
A. Yes, sir; we had a plat. 
Q. What acreage did the plat show! 
A. 423, I think. 
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Q. Did Mr. Fraher also show it to you f 
.A.. Yes, sir. 
Mr. W. Moncure Gravatt: Let him state it. 
The Court: Go ahead. 
By Mr. Barrow: 
Q. Mr. Young, you stated you estimated· this timber·; what 
was your estimate of the timber? 
.A.. The estimate I made of it was thirty-one hundred thou-
sand the last time I estimated the timber. 
Q. Do you know about the yead Were you in it with Mr. 
Rainey! 
page 270 ~ A. Yes, sir. 
Q. Did he go in it the last time? 
A. No, sir. 
Q. You stated your last estimate was thirty-one hundred 
thousand? 
A. Yes, sir. 
Q. Mr. Young, was that along· in the year 19391 
A. I reckon so. It was along about the time everybody 
was looking at it, and it must ·have been 1939. 
(No cross examination.) 
:M:. G. RAINEY, 
a witness on behalf of the respondents, having been first 
duly sworn, testified as follows: 
Examined by Mr. Barrow: 
Q. Mr. Rainey, state your age, and place of residence. . 
A. 60 years old; about nine miles west of Petersbm~g on 
460 near Sutherland. 
Q. How long have you been cruising and estimating tim-
ber! 
.A.. I should say somewhere around 35 years. 
Q. In the last 10 or 12 years, how much timber have you 
estimated, cruised over? 
.A.. Before April two years ago and 10 years prior to that, 
I was with the .American Hardware Company, cruising and 
buying for t~em, and I f-mppose, knowing definitely 
pag·e 271 ~ 110w much tunber was manufactured or bought, 
I should ~my something about seventy-five miI-
lion. 
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The Court: Are you now with the American Hardware 
Company?. 
Witness : .No, sir. 
By Mr. Barrow: · 
Q. What method do you use in estimating timber? 
A. I use the method of getting at the amount of acres in 
the tract of timber that has no timber on it, open land, and 
what we call hrush land; deduct that from the amount of 
land that we have as a whole, and figure what the piece of 
timber will average per acre, and multiply it by the acreage 
that we have. 
Q. Then the acreage is an essential element in determin-
ing your estimate! 
A. Yes, sir. 
Q. Mr. Rainey, were you shown this timber by Mr. Fraher? 
A. Yes, sir. 
Q. Did' Mr. Fraher show you-
Mr. J. Seg·ar Gravatt: If your Honor please, we object to 
this sort of testimony. It would not be relevant in this case. 
The Court: They can go into it. 
Mr. J. Seg·ar Gravatt: We except. 
By Mr. Barrow: 
Q. My question was, did he show you a plat 
page 272 ~ of this timber at the time you went over iU 
A. Yes, sir. 
Q. Do you recall the name of the surveyor shown thereon 61 
A. Yes, sir. 
Q. Who was it f 
A. Feild. 
Q. And what was the acreage! 
A. 427-423, I think. 
Q. You think it was 423 acres? 
A. Yes, sir. 
Q. Did Mr. Fraher so represent this propertv to you as 
containing 423 acres t · 
A. Yes, sir. He said it was a survey or plat of this tract 
of land. · 
Q. And that survey influenced your conclusi011 as to your 
estimate? . 
A. Yes, sir. It always does. 
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CROSS EXAl\HN A TION .. 
. ) 
By Mr. J. Segar Gravatt.: 
Q. Your estimate, or your method of estimating timber, 
:as you have stated, involves estimating the number o_f acres 
of open land? 
A. Yes. 
Q. And the number of acres of brush land f 
page 273 } A. Yes, sir. 
Q. Thereafter, don't you make a distinction in 
.g·oing through the timber as to how much of it is in extra 
fine timber and how much of it may be in timber of a lower 
gradeY 
A. Yes, sir. 
Q. And you have to estimate the amount or a~reage that 
is set in each particular type of trees and timber., don't you? 
A. Yes. 
Q. And isn't it true, Mr. Rainey, that the logging condi-
tions and the distance the timber has to be transported and 
all those elements, enter into determining· the value of the 
timber? · · 
A. Yes, sir. 
Mr. Bowles: For the record, we want to note an exception 
to that. 
The Court: All right. Save the point. 
By Mr. J. Segar Gravatt: 
Q. If, in making those estimates, you make a mistake in 
your own judgment as to the acres, that mistake would he 
reflected throughout vour estimate, wouldn't it f That is, if 
you make a mistake as to the number of acres that are there, 
or as to the number of acres that are in low or high grade 
timber, your estimate would necessarily _be affected to that 
extent, wouldn't iU 
· A. Yes, sir. 
page 27 4 r By the Court : . . 
Q. How long· d1cl you say you have· been esti-
mating timber? 
A. About 35 years. 
0. In a tract of timber of two or three or four million feet, 
if it cuts out in two or three hundred thousand of it, you 
consider you have made a good estimate? 
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A. I consider any tract of land that will cut in five per cent 
of the estimate,, the estimator has done yery good work .. 
Q. Five per cent is 150,000 feet in three million feet! 
A .. Yes, sir .. 
By 1\fr .. J .. Segar Gravatt: 
Q. Isn't it a fact that quite frequently the estimate varies. 
considerably more than that, and it is simply attributed to 
a normal mistake in estimating timber! 
.A. I expect it does really more than that sometimes. In 
fact, I know that it does. 
By l\fr. W. Moncure Gravatt: 
Q. Do you think that three hours is long enough time to. 
estimate a tract of threei and a quarter million feet of tim-
ber standing on 423 acres of land 1 
.A. I don't think that is long enough time for me. 
page 275 ~ E. J. WILLIAMS, 
a witness on behalf of the respondents, having 
been first duly sworn; testified as follows: 
Examined by Mr. "White: 
Q. Please state your age and occupation . 
.A. Age 37; I liye in Petersburg; occupation, sawmilling· .. 
The Court: With whom are you connected¥ 
Witness : Galliher & Huguely. 
The Court: How long have you been with them·¥ 
Witness: About three years. 
By l\fr. White: 
Q. J.\,I r. ·wmiams, did you go over the tract of timber in 
July, 1939, situated in Greens-ville County, known as the: 
James Brown Estate¥ 
A. Yes, sir. 
Q. With whom did you go f 
A. With Mr. Robinson and Mr. Lipscomb and 1\fr. Fraher. 
Q. How long did you stay in tllat timber f 
A. I guess three hours or maybe a little over, about five, 
miles from Jarrett, and we came in-
J\fr. Bowles: I beg your pardon; with whom did you say 
vou wenU · 
·· ·witness: Mr. Lipscomb, l\Ir. Fraher and :Ur. Robinson. 
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By Mr. White: 
Q. Mr. Williams, on that occasion were you shown any plat 
or map of the property? 
A. It was shown to Mr. Robinson and Mr. 
page 276 ~ Lipscomb, and I was looking· o~er their shoul-
ders. 
Q. Did you see the plat? 
A. Yes, sir. 
Q. I show you "Exhibit 2-A", and ask you if that was the 
plat shown to you? 
A. I couldn't say it was the plat. The other one was not 
very good, and it had the same writing and Mr. James C. 
Feild's name was signed at the bottom. I have been knowing 
him a long time and I took notice of that. 
Q. Was it a plat like this j 
A. Yes, sir. . 
Q. Did it have the acreag·e on it? 
A. Yes, sir; the acreage right here. 
Q. Did you see that yourself t 
A. Yes, sir. 
Q. Did Mr. Fraher make any statement with respect to 
the acreage? 
A. He said he had it surveyed by Mr. Feild, and he was 
trying to get the bearing, and, if I remember, it showed a 
graveyard up in one corner on the west side. . 
Q. Did you go over the tract of timber on that occasion f 
A. I will not say we covered every corner, but enough to 
get a very good impression. 
Q. Did Mr. Fraher make any statement as to the acreag·e 
in the Feild survey and plaU 
A. Yes, sir; we run across a line which had .been 
page 277 ~ chopped in the middle, and l\ir. Lipscomb asked 
. him what was the line showing· in there, and he 
said he and Mr. Hawthorne went back and checked it, and it 
should be 500. · 
Q. He had Mr. F'eild 's survey checked 1 
A. Yes. 
Q. And it cl1ecked out what 1 
A. It checked out right. 
Q .. 423 acres f 
A. Yes, sir. I think that i~ the line there. 
Q. Indicating a line running north and south through the 
property? · 
A. Yes, sir. There are some trees chopped there now. 
Q. Did you make any estimate of the timber? · 
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A.. No, sir. My purpose was to try to g·et the logging, 
and did, too. 
Q. Did you run the sawmill which cut this timber? 
A.. The biggest portion of it . 
. Q. Do you know how much timber you cut from that acre-
.age! 
A. I would say pretty close to 2,200,000. 
Q. The cross-bill in the case states that 2,115,000 feet were 
sawed from that tract. ' 
A.. Mr. Lipscomb keeps all the books on it. 
Q. In these sawmilling operations, did you get all the tim-
ber that was there to be cut with the exception of 
page 278 ~ a thirty-acre tract? 
A.. Yes, sir; everything that was lined up for 
saw timber; everything was cut that was good for saw· tim-
ber. 
Q. Have you gone over this timber in the recent few days Y 
A. Yes, sir; I was with Mr. Robinson and Mr. Lipscomb 
yesterday. 
Q. Did you see any logs left in the wood t 
A. ,No, sir. I didn't see but one or two small poles. 
Q. When did you put your mill in there to cut the timber? 
A. I went in there in April, the 12th or 13th. 
Q. When did you stop your cutting¥ 
A.. I stopped December 10th or 12th. 
By the Court: 
Q. Did you put a mill in the tract? 
A. Yes, sir; made .five or six sets on it. 
Q. Why did you leave those trees 7 
A. It was impossible to get through for the water. I could 
have gotten them out, but it was too much expense. 
Bv Mr. White: 
"Q. You got all the other timber that was on the property 
except that f · 
A. Yes, sir. 
page 279· ~ ,CR,OSS EXA1\HNATI0N. 
By l\fr. J. Segar Gravatt: 
Q. M:r. "'Williams, what size mill have you f 
A. Number one sawmill, with a 90 horsepower Diesel motor. 
Q. How much timber will it cut in a dayi 
A. Sometimes 15,000 and sometimes 10,000. 
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Q. Did you operate pretty steadily while you were in there Y 
A. Yes, ·sir. 
Q. You did not liave any bad weather? 
A. Only when the big rain was there, a,nd we lost about a 
week because -0f high water. 
Q. And what is the best that was cut off f 
A. There was not but very little of it. 
Q. Who estimated tlmt? 
.A. It was not estimated~ 
Q. Has it ever been estimated t 
A. Nothing more than Mr. Robinson. 
Q. You have no idea how much -of that has been taken off f 
A. We have a record! of it. I don't know a.bout Mr. ·whit-
,com.b. It was sold by the Court. 
Q. Have you any estimate of how much is left there? 
.A. No, sir. 
Q. :M:r. Williams, how much advance 1'1m; there been in the 
market on timber since this mill was put into this property 1 
page 280 }- Mr. Bowles: If your Honor please., it is not 
value but quantity. 
The Court: Overruled. 
Mr. Bowles: Exception. 
A. I coulcln 't say. I cut under contract. 
By Mr. J. Segar Gravatt: 
Q. Cutting at the rate of ten or fifteen thousand feet a 
day, how many feet of timber would you cut in a month? 
A. I generally run around 250 or 300. I average about 
60,000 a week. Sometimes I fell back to one hundred. 
Q. Did you have more than one mill in this property? 
A. Yes; two small mills. I cut two hundred thousand alto-
gether. 
Q. Two hundred thousand altogether f 
A. Yes, sir. 
M. F. WHITCOMB, 
a witness on behalf of the respondents, having been first duly 
sworn, testified as follows : 
Examined bv lVIr. White: 
Q. Mr. Whitcomb, please state your name, residence and 
occupation. 
A. M. F. Whitcomb; my occupation, I am with Galliher & 
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Huguely in Washington;. I live in Washington, and I am 34~ 
. Q. 'What is your position with Galliher & 
. page 281 ~ Huguelyt 
· A. Vice-president. 
Q. Were you the officer of Galliher & Huguely who ne-
gotiated or who closed the purchase of this property on the 
James D. Brown Estate? 
A. I ordered it purchased after discussing· it with l\Ir. 
Huguely. In other ·words, I didn't spend $20,000 without 
talking to the boss. 
The Court: Whom did you direct to purchase the prop~ 
ertyt 
Witness: Mr. Lipscomb. 
By Mr. White: 
Q. On what basis did you authorize the purchase of this 
timber? 
A. On the basis of the estimates that were sent to us. 
Q. What estimates did you have Y 
A. An estimate from Mr. Robinson of three and a quarter 
million feet. 
Q. I hand you Exhibit No. 7, and ask you if that is the-
estimate that you g·ot from Mr. Robinson¥ 
A. Yes, sir. 
Q. Did you have a similar estimate from :M:r •. Lipscomb! 
A. I had a memorandum. 
Q. Did you rely on these estimates of the number of acres. 
reported in making the purchase t 
A. Yes, sir. 
Q. Is acreage in a tract a material element in 
page 282 ~ arriving· at an estimate as to the amount of tim-. 
ber on a tract of land? 
A. To my knowledge it is, to the extent like in this case 
where there i.s some question about the acreage. I had a 
cruiser and an estimator. The acreage is certainly an ~lc-
ment. 
Q. You purchased this timber on the basis of an estimate-
of three and a quarter million feet t 
A. Yes, sir. 
Q. How much timber have you cut from that tract of land t· 
A. Practically two million one Imndred and fifteen thou-
sand feet. I think the book record was 2,115,125, but I can't 
go on re·cord as being- exact. 
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The Court: I think you should g·et the exact number in 
here before we close the case. 
Mr. White: I will get it directly from the record. 
By Mr. White: 
Q. How much pulpwood has been sold¥ 
A. 190 cords. 
Q. Is there any pulpwood left on there? 
A. I understand so. 
Q. Has that been sold? 
A. No, sir. 
By the Court: 
Q. You have not sold any of the pulpwood f 
A. We sold a small amount last summer, but not any re-
cently. 
page 283 ~ Q. How much have you sold? 
A. 190 cords. 
Q. How much did you g·et 1 
A. Galliher & Rug·uely got 75 cents a cord. 
Mr. Bowles: Objection, your Honor. 
The Court: The objection is overruled. You can save 
the point. 
Mr. Bowles: Yes, ·sir. 
The Court: I would like to have that information accu-
rately. 
Mr. White: If agreeable to these gentlemen, we will have 
Mr. Whitcomb submit the statement from the record. 
The Court: What is realized from the pulpwood sold and 
an estimate of what is on there now. 
Mr. White: Yes, s~r. 
By Mr. White: 
Q. Do you have with you the records of what you have 
.gotten from that timber except the footage1 
A. I don't have the books of the. company, but I have a 
memorandum which corresponds with them. 
The Court: That is all rig·ht. 
Mr. "White: I would like for him to refresh llis memory 
from the memorandum, and testify to it right now. 
The Court: Yes. 
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By Mr. ·white: 
Q. I now hand you a card showing pulpwood account, and 
ask you. if t.hat is taken from the records of Gal-
page 284 ~ liher & Huguely 1 
A. "Y"es, sir, it is. 
Q. Will you please state the exact number of cords shown 
to have been disposed of from the Fraher tract 1 
A. 190. 
Q. And the price you deriv:ed from it? 
·.A. $178.76. 
(Statements were handed to counsel for the complainants.) 
Mr. Bowles: Is there any reason why you should not put 
them into the record 1 We can have them copied and you 
can have these back. 
Witness: It is not necessary, but we would like to have 
them back. 
The Court: Yes; he can take them back. 
By Mr. White: _ 
Q. I hand you two cards, and ask if these 3:re made from 
the original records of Galliher & Hug·uely? 
A. Yes, sir. . 
Q. Do those records show the total number of pieces of 
timber sawed from the tract of land or the James D. Brown 
Estate? 
A. It shows timber for which we paid, paid the sawmill 
man for cutting, and some strips. There were 19,809 feet of 
wha.t we call tiling strips, which we call boarding 
pag·e 285 ~ edp;e, which do not constitute what we call saw-
mill lumber, but, in order to g·et this in, we 
brought these.· 
The Court: Did you sell it? 
Witness : No; we· just use it for tiling· strips. 
By Mr. White: 
Q. What is the total footaget 
A. 2,115,125 board feet. 
Q. Does that include the strips ·y 
A. Yes. 
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CROSS EXAMINATION. 
By Mr. Segar Gravatt: 
Q. Mr. Whitcomb, what did you realize from that timber 
or that lumber? 
A. It is impossible to say. 
Mr. Bowles: Just a moment. vVe want to object to that 
line of testimony. It is not what it was worth or what he 
realized from it. 
The Court: I will have to overrule your objection. 
Mr. Bowles: We except. 
A. It is impossible to say. There may be some of it there 
yet. 
The Court: You can decide what you want to do with 
reference to that. 
By Mr. J. Seg·ar Gravatt: 
Q. How much has the market 011 lumber ad ... 
page 286 } vanced since January, 1940, when you purchased 
this timber 1 
:Mr. Bowles: The same objection. 
The Court: Objection overruled. 
l\fr. Bowles: We except. 
The Court: I don't see how you gentlemen can prevail 
in this unless they prove damage. 
Mr. Bowles: Suppose that the price of lumber has ad-
vanced so that it is worth far more than we say? 
The Court: You can take care of that situation. It seems 
to me you have come into a Court of Equity, and you are 
asking for loss and damage, aJ?.d if there is no loss or damage 
I don't see how you can prevail. 
~Ir. Bowles: Loss or damage is in quantity and not in 
price. 
The Court : I adhere to my ruling. 
1\fr. Bowles: I don't want to argue it extensively, but t 
would like to do so at the same time. 
The Court: All right. You can save the point. 
"Note: The question was read as follows: ''How much has 
the market on lumber advanced since January, 1940, when 
you purchased this timber 7'' 
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A. Do you mean from then until today¥ 
By Mr. J .. Segar Gravatt: 
Q. What has the market done during that period of timet 
A. Your question is, how much has it ad-
page 287 1- vanced-to what pointt 
Q. You answer that, and I will ask another .. 
Note : The question was read. 
A. Since January, 19401 
Q. Yes. 
Mr. Bowles: That means until today, I suppose .. 
Mr. White: Is that question the market value on manu-
factured lumber or on the stump 1 
The Court: I suppose on manufactured lumber. 
Mr. J. Segar Gravatt: That is what I am talking about. 
A. I should say-and this is personal opinion-! should 
say that manufactured lumber, dressed lumber, is not bring·-
ing over $2.00 and $3.00 over what it was on January 1,, 
1940. I 
By Mr. J. Segar Gravatt:. 
Q. This lumber began coming to you, in Washing-ton, soon 
after April, when Mr. "Williams put his mill on the property t 
A. It didn't come to us in Washington. 
Q. I mean Stony Creek. 
A. Yes, sir;.. 
Q. Can you tell me what the market has been ou lumber,. 
each month when that lumber was delivered' to your plant at 
Stony Creek¥ 
Mr. Bowles: Is it necessary to keep on making the same· 
objection to this line? 
page 288 ~ The Court: No. You can have a blanket ob-
jection. I think that these g·cntlemen are entitled 
to know what they s·old that lumber for, and whether they 
suffered any actual loss or damage. 
Mr. Bowles: I would like to say this, whether- we sold it 
for more or less, if we sold it for a great deal more than 
we did, our loss would he that much moi·e, but the fact is tliaf. 
we did not get 20 per cent of the lumber to selL 
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The Court: That may be so, but you may have gotten 
enough to save you w4ole. 
Mr. Bowles: We could not have gotten enoug·h to save 
ourselves if we got all that we sold. 
The Court: Maybe so. 
A. I couldn't answer the question what the lumber market 
was each month. That continues from city to city. 
By Mr. J. Seg·ar Gravatt: · 
Q. Did you sell the lumber off your yard at Stony Creek 1 
A. No, sir, we didn't, anv appreciable amount. If some-
body wants to build something small we try to accommodate 
them, but it is not for local sale. 
Q. Don.'t you store it here and sell it from your yard? 
A. No. It is sold in Washing-ton. 
Q. But it is moved from your yard heref 
A. Yes, sir. It is not sold there at the yard 
page 289 ~ at any time, but sold from Washington. 
By the Court: 
Q. If you sell lumber in Petersburg, you ship it from Stony 
-Creek; you don't ship it from Stony Creek to W ashing·ton 1 
A. The lumber taken in at this mill is shipped by Wash-
ington order to wherever we sell it. 
Q. Do you move the lumber from Stony Creek to Wash-
ington Y 
A. .Some of it. 
Q. All of iU 
A. No; about three-quarters of it goes directly from the 
mill to the job. 
By l\fr. J. Segar Gravatt: · 
Q. What I am getting at is you have standard prices on 
all the various grades of lumber you sell, don't you t 
A. We have prices on everything· that we sell from time to 
time. 
Q. Can you look at your records, at your price list or what-
ever record your lumber industry has-
A. The lumber industry has no · set price. 
Q. Could you show what the price was a certain month? 
A. I can tell you what we sold a particular job for, but I 
can't tell you the lumber market at a particular time. 
Q. Can you state to the Court whether or not you have 
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gotten more for the timber that you have cut off this tract 
than you have paid? 
, page 290 ~ Mr. Bowles: ·wait a minute. I don't know 
what your question entails. It costs us something 
to get it out. 
The Court: Take into consideration all the elements. 
Mr. Bowles: Does that question mean whether we made ·a 
profit on itt 
The Court: "'\Vhether you made more than $20,000. 
Note : The question was read as follows : '' Can you state 
to the Court whether or not you have g·otten more for the 
lumber that you have cut off this tract than you have paid Y'' 
A. The answer is "No, sir", because I can't identify this 
particular timber. 
By Mr. J. Segar Gravatt: 
Q. Do your records show the size and lengths and widths 
of this lumber 1 
A. Yes, sir. 
Q. You have not got that with you 1 
A. No, sir. That is detail. 
Q. You can furnish it f 
A. Yes, sir. 
Q. Records of that lumber went into your office at Stony 
Creek? 
A. Yes, sir. 
Q. And you have records up in Washington? 
A. There are no records here. 
Q. You can show the details and how that lumber was 
manufactured? 
page 291 r A. I can give you a weekly summary. 
Q. Can you tell what that was worth on the 
market each and every week? 
A. We have the prices, but what that particular lumber 
was sold for I can't tell you. · In other words, I can't iden-
tifv this lumber. Q. Do you say that Galliher & Huguely, Incorporated, 
have about $20,000 in this Fraher tract, and you can't tell 
whether they have made money or lost money in that trans-
action, from your books? 
A. According to our records, we have lost money, and we 
have no records to tie in this particular lumber with what 
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it sold for on a particular job. 'tVe would naturally have an 
idea what lumber was worth. "\Ve tried not to go haywire 
with lumber prices last fall. 
Q. From January, 1940, to December, 1940, wasn't the 
lumber market advancing all the time¥ 
A. I can't answer the question, but I would say it went 
up in the summer and started advancing about August and 
<mntinued to advance until November. 
Q. What other mills were putting· lumber into the yard at 
Stony Creek besides this? 
A. vV e had .five or six. 
Q. Don't you know what you got for the product of each of 
those mills Y Don't your books show that i 
page 292} A. No; we have no record which shows what 
we got for the product. We have no record what 
we got for it. We put a valuation in our opinion as to what 
it is worth when it comes in, but we don't know what a 2x6x10 
sold for. 
By the Court: 
Q. Haven't you got the monthly sales and .balance sheets? 
A. vVe try to keep a record of what the lumber from a 
different tract is worth. 
Mr. Bowles: .On an inventory basis? 
·witness: An inventory from that tract; ves. 
The Court: You can send for the record" and have a list 
of those things. 
Mr. Bowles: We would like to reserve the right, if your 
Honor rules certain information is necessary, to bring him 
back to testify. 
The Court: Yes. These gentlemen say that they want 
copies of this. 
Mr. Bowles: Oh, yes. I thought you meant the other. Let 
us say this, that we want to tender whatever is in our rec-
ords, 'that your Honor deems material, that are in our Wash-
ing-ton office, regarding prices and inventory value, and so 
on. Before g·etting'that up, I -would like to discuss that mat-
ter as to whether it is material in this case. 
page 293 ~ By Mr. J. Segar Gravatt: 
Q. Mr. Whitcomb, have you the title report that 
your attorney furnished you on this tract of timber? 
A. I do not have it with me, but I presume we have it in 
our :files. 
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Q. Will you supply that to us 1 
A. I will try to get it. 
The Court then adjourned until 10 o'clock A. M. Wednes-
day, May 28, 1941. 
MORNING SESSION. 
I 
Emporia, Virginia, May 28, 1941.. 
Met pursuant to adjournment from May 26, 1941. 
Present:· Same parties as heretofore noted. 
B. W. LAPRADE, 
a witness on behalf of the respondents, having been first duly 
sworn, testified as follows: ' 
Examined by :Mr. Bowles: 
Q. You are Mr. B. W. LaPradef 
A. Yes, sir. . . 
Q. ,vhat is your firm, l\fr. LaPradet 
page 294 ~ A. W.W. LaPrade & Brothers. 
Q. ·what is your business 7 
A.. Civil engineer and surveyor. 
Q. Where is your business located! 
A. In Richmond, Virginia. 
Q. How long have you been in that business? 
A. I have been in that business since 1912. 
Q. Mr. LaPrade, tell us something, very briefly, about your 
qualifications as surveyor and engineer. I will not thro,v 
any bouquets at you. , 
A. I worked at engineering and surveying· since I was a 
boy, and graduated at V. P. L · 
Q. Your brother W. W. LaPrade is called Major LaPrade,. 
is he not? 
A. Yes. 
Q. Hs is in the army now, isn't he? 
A. Yes; in the service. 
Q. Mr. LaPrade, at my request on yesterday, did you view 
certain tracts of land and timber, wI1ich are put into this 
case marked ''Exhibit No. 2" and "Exhibit 2-A.", · which 
purport to be two tracings of a survey of a tract of land known 
as tl1e Brown property f 
A. Yes. 
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Q. You are a licensed engineer and surveyor in the State 
of Virginia 1 
A. Yes. 
page 295 r Q. Mr. LaPrade, I hand you "Exhibit No. 2'" 
and "Exhibit 2-A", which purport to be the plats 
of this property made ·by Mr. ]'eild. Now, Mr. LaPrade, first 
of all I will ask you i£ these two plats were photostated and 
blueprinted by Mr. Waddell? 
A. They were. 
Q . .Secondly, the scale of the blueprint and the photostats 
were checked to see that they corresponded with regard to 
stretching or shrinking as compared to the · original? 
A. Yes; they seem to scale just about what the original 
map is. 
Q. We have discussed in this proceeding various methods 
of determining· acreage from a plat. I wish you would tell 
the Court what methods there are by which a surveyor or en-
gineer can determine from a plat the acreage enclosed by 
certain boundaries· as shown on a plat 1 
A. There are several methods: By use of latitude and de-
parture-that is one method which is the most accurate. 
Q. What is another¥ 
A. Another by the use of the planometer, aud another by 
breaking it up into triangles and scaling it. 
Q. Now, I want to deal with the first method-that is, by 
latitude and departure; you state that is the most accurate 
method? 
A. Yes. 
page 296 r Q. Why is that the most accurate? 
A. Because you have the measurements taken 
on the ground and the ang·les from which to compute the 
courses, and then you can work tl1e area out much closer 
than you can by scaling distances from the map. 
Q. Now, with regard to this methocl of latitude and de-
parture, is it necessary for an engineer, in determining· the 
area within certain boundaries, to have a plat if he has got 
the courses and distances worked ouU 
A. It is not necessary. 
Q. Do I understand ·then that latitude and departure, in 
taking the area of a certain quantity of land, is a mathe-. 
matical performance governed entirely by the distance to the 
various places on the ground f 
A. That is correct. . 
Q. Whether the map is scaled. correctly, whether the map 
is scaled incorrectly, the method of latitude and departure 
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comes out accurately on the ground irrespective of any plat? 
A. That is correct. 
Q. With regard to the method of computation by latitude 
and departure on the :figures that the surveyor has actually 
run on the g-round, the shrinkage of a map or the stretching 
of a map has nothing to do with it¥ 
A. It has nothing to do with it. 
Q. Now, as to the planometer, what is a 
page 297 ~ p lanometer 1 
A. A planometer is an instrument to measure 
the square inches of areas on the diagram. 
Q. And by ''diagram'', I assume you mean a plaU 
A. A plat. 
Q. It is an invention for somebody to do mechanically 
what otherwise you would have to do by hand 1 
A. Yes. 
Q. Dropping· the planometer for a minute and taking up 
the breaking into triangulations, will you explain the differ-
ence between those two methods, if any? 
A. It is the same principle worked out in a different 
method. 
Q. Now, to g·o back to the answ·er to that question, the 
planometer method of determining the area and the triangu-
lation method of determining area, the principle is the samef 
A. One is mechanical and tl1e other is graph. 
Q. Now, I want to ask you this with regard to the planom-
eter method t>f determining- area and the triangulation method 
of determining area, whether or not it is necessary to make 
a plat in order to follow it on those methods 1 
A. It is. 
Q. Why is that true? . 
A.. It is necessary in order to get the diagram to scale. 
Q. Do I understand, Mr. LaPrade, as comparing that with 
the method of latitude and departure, the method 
pag·e 298 ~ of latitude and departure is merely working out 
mecl1anically the fig·ures taken on the ground, and 
.by use of the planometer and triang·ulation methods you are 
actually plotting the area on a piece of J)aper which, in turn, 
is supposed to represent the area on the ground 1 
A. That is right. 
Q. Now, "Mr. LaPrade, I ask you this question, sir: By 
the planometer method and the triang·ulation method, what 
you are really doing is finding out how many square inches 
there are between those lines on that particular piece of 
paper? 
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A. Yes. 
Q. Does it necessarily have any bearing on the number 
of acres in the piece of ground 1 
A. No. If it is not drawn accurately to scale, you could 
not get accurately the result. 
Q. If, for example, a person who had accurately run his 
courses and distances in the field were to plot the courses 
and distances inaccurately on the piece of paper and then 
apply the planometer method or the triang·ulation method, 
would he come out with an incorrect result? 
A. He would come out with an incorrect result. 
Q. Coming down to the two exhibits, 2 and 2-A, 'is that, in 
your opinion, an accurate plat of anything? By that ques-
tion I mean to ask you to point out if you have found any in-
accuracy in them, if you have found any. 
page 299.} A. The 400 feet, it scales, I believe 450, and 
the course along the branch, you can't tell what 
that is. 
Q. Are there any examples on that map where the course 
designated in .figures and the scale vary 1 
The Court : He just said that. 
:Mr. Bowles: I thought he said 400 feet. 
A. On this one here (indicating). 
Bv Mr. Bowles: 
~Q. Which is thatf 
A. It is so badly mutilated we couldn't tell. 
Q. The first you ref erred to is '' Exhibit 2-A' 'f 
A. Yes, sir. 
Q. And the second is "Exhibit No. 2"? 
A. Yes, sir. 
Q. If there is platted a distance of 1,950 feet and it is 
actually drawn on the plat as 2,000 feet, would that affect 
it by trianp;ulation or planometcr? 
A. Yes; it certainly would. 
Q. Would it affect it materially? 
A. It depends on where it was situated and llow much--
Q. I don't want to interrupt you, but I am trying to save 
time. ,vould that depend- on where the next course went! 
A. Yes. 
Q. Is it poss~ble on either of these plats, "Exhibit No. 2" 
or ''Exhibit 2-A'', from the fig·ures of courses and distances, 
to close that plat in .the way of a surveyt 
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page 300 } A. It is not. 
Q. Will you briefly explain why it is not pos-
sible to close it, relying upon the figures and courses and dis-
tances, which would, of course, be the metes and bounds Y 
A. There are not sufficient courses and distances along 
the branch to close it by plotting. 
Q. Yesterday, at my request, did you attempt to re-plot 
that by the courses and distances and attempt to close it?. 
A. I did. 
Q. Were you able to do that! 
A. I was not. 
By the Court : 
Q. Are there any courses and distances shown along the 
branch on plat "Exhibit No. 2"7 
A. There are now. 
Q. Was there on the original plat of Mr. Feild t 
A. I think not .. 
Q. Thei:e are no courses and distances on the original . 
Feild .map! 
A. I don't think so, but I don't know. 
Q. Can't you look at it and telH 
A. There are :figures there now, but I don't think there 
were originally .. 
Q. What makes you assume that! 
A. They are not in the same handwriting as 
page 301 ~ the other figures. 
Q. Is that the only reason you say that they 
were not on the original map f · 
A. I don't know .. 
Q. Can you look at the original Feild map and tell¥ 
A. This is the Feild map .. 
Q. That is not the original Feild map. 
A. This is '' Exhibit No. 2 ''. 
Q. I am talking about the original Feild map. 
A. The orig'inal Feild map also had some courses and dis-
tances in pencil. 
Q. Then your answer to Mr. Bowles' question is predi-
cated upon the fact that tlicre are no courses and distances 
shown? 
A. Some courses and distances are sho,vn here hut some-
distances are left off so we couldn't close it. 
Q. Your answer then is that tllere ,vere. not courses· ancI 
distances shown on the original map all the ,vay along th~ 
branch? 
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.A. Not sufficient to clos·e the ·map~- · 
By Mr.· Bowles: 
Q.- You· have ·stated ·that the courses· a.iid distances on the 
orig;iliaT map .and ·on "Exhibit No. 2'' and "Exhibit 2-A'' 
along· the branch· are not complete; and fot that reason you ' 
· - ·· · cannot close it. Is it possible for you to.c~JGulate 
page· 302 ~ the area showi1 within the-boundaries on that map 
· by the method of latitu:de and' departure f -· · · 
.A. It is not: · 
Q. That means, does it not, that the only way to estimate~ 
the area within either of these exhibits (2 · or 2-A) is by 
the planometer or the method of triangulation? 
· A. Tha~ is right. . · · · - · 
Q. ·Now; ·wm you just graphically show his Honor what 
the method of triangulf}tipn is.Y I think the -Court -saw pretty 
well 'day before yesterday the·method of plauometei·. ·In that· 
conpectton, to .save time ag·ain, I ask you whether or not 
you, yourself, ·have undertaken to· friangulate '"'Exhibit No. 
2:.A' ', which is the original map, on the photos tat which 
you hav.e said ,p1:eviously scaled exactly with the original 1 
· .A.. I have. · · 
Mr. Bowles: I want to introduce this as "Exhibit No~ 11 " .. 
• •• L .... • > ~ 
(The map referred to is filed marked "Exhibit No. 11-
LaPrade.) · 
By. l\fr.. Bowles: 
· Q. Take this '.'.Exhibit. No. 11 ", which is a -photostat of. 
"Exhibit 2-A'\-the original Feild plat, and show to his Honor 
exactly what-you have done ju the way of triangulating the 
area · as shown on that. exhibit. 
· Mr. vV·. 1\foncure--Gravatt: I. would. like to ask a ·questio·u: 
· · · Who made the picture? 
page 303 ~ ·wuness: W. F. Hobart. . 
: , . Mr. W. M~l1c1.u.·e G.ra~att: _.You did.n't ruaJre it( 
· ·Witness : - No-. - · -- · · - · - · ·· · ~ · · · ~ · - ' · · · 
Mr. '\;'\T. Moncure Gravatt: I object. 
The Court: Sustained. . 
Mr. Bowles: Mr. Hobart is an expert in that'. We cau 
bring him here. Is that sufficient? 
The Court: Yes. 
Mr. Bowles: Mr. LaPrade bas scaled this. I would like 
to say to the Oourt that we would expect to prove by l\Ir. 
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,v addell that he has done the same thing, and that his testi~ 
mony will show that he has checked it and it is as elose as 
it is possible to get it, but, to avoid that, I will bring Mr. 
Hobart down and get him to testify. 
Witness: I will say that it is as close as it could be. done. 
I don't know that a picture is ever exact. 
By Mr. Bowles: 
Q. If there is any variation, would it be infinitesima\ or 
muchf 
Mr. W. Moncure Gravatt: I don't think you ought to lead 
this expert. 
Mr. Bowles: I don't want to lead him. I can ask three 
questions to take the place of one. 
The Court: Go ahead, g·entlemen. 
A. I can't find any appreciable difference in the scale of 
this and the scale of that (referring to "Exhibit 
page 304 ~ .No. 11 ", and "Exhibit 2-A".) 
Mr. Bowles: I would like to say further to the Court that 
the only reason we wanted to have it photostated is that we 
didn't want Mr. Waddell to come down, and he can do this 
on the original exhibit. 
The Court: You will have to decide what you ought to do 
in putting in evidence. 
Mr. Bowles: I want the Court to know my reason for using 
a photostat where we do. 
By Mr. Bowles: 
Q. As a matter of fact, Mr. LaPrade, have vou done the 
same thing on this as on the original? ., · 
A. No. 
Q. Which one did you do it on f 
The Court: Can you say which the triangulation method 
is on this. as well as on the photostatic copy! 
·witness: Yes. 
( A recess was taken for the reporter to get new ink.) 
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By Mr. Bowles: 
Q. While Mr. Phlegar was out, did you take "Exhibit No .. 
11 '', which is the photostat, and '' Exhibit 2-A' ', which is 
the original_, and scale the originals to see whether your 
triangulation distances are the sam.M 
.A. I did. 
Q. So the two maps are substantially identical? 
A. They are. 
}Jage 305 } Q. I will ask you to show to his Honor exactly 
the method that you used :for triangulation of 
these exhibits, 2-A and 11, parcel _by parcel, and what your 
trouble was with the acreage by triangulation on Mr. Feild's 
plat_, ''E;xhibit 2-A''J 
Mr. W. Moncure Gravatt: Is that an admission, or can 
you possibly get it into the 1~ecord 1 
Mr. Bowles: I would like for him to show in the record 
what triangulations he used. 
By Mr. Bowles: 
Q. How many areas did you plat iu that manned 
A. Six. 
Q. Will you tell us what those areas are 1 
A. 82~ acres-
Q. Now, what area is that on "Exhibit 2-A" and "Exhibit 
No. 11"! 
.A. That is the area north of the railroad. 
Q. Tell us as to that area, just how you did that"? 
.A. I scaled the diagonal line from the southeast corner 
to the northA3ast corner--scaled tl1e north of that line. · 
Q. To wheret 
The Court: The same scale as sho,vn on the mapf 
Witness: Yes, sir. 
By Mr. Bowles: 
Q. The southwest corner; is that iU 
A. Yes, sir. 
Q. And what was that¥ 
page 306 ~ .A. 3,630 feet . 
. Q: Then what did you do next? 
.A. Scaled the distance from the diagonal line to the north-
west corner. _ 
Q. On the perpendicular? 
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A. On the perpendicular tcf the· diagohaL 
· Q .. And what did yo·u find 'that 'to ·be¥ 
.a. ·1,000 'feet.. · · · · - · · - · · · -
.. l 
Q. And .. then what did yqu do with those. two :(igure1sJ A. Then I scaled from this diagonal to the southeastern 
corner, and then added': · ' · · · 
Q. Wb,at was that figure¥".. ' -
A. 980 feet. Then I added those two together, and took 
half· of it and multiplied it" by 3,6RO. Q. Which js the length of the diagonal 1 
A: Yes. . . - . 
Q. And that gave you. the area of the- parallelogram.t 
A. That parallelogram in square feet. · 
1 Q.' That is· the ifrea north of the railroad t . , . 1 
A. Yes. · · · · 
Q. What did you do with· thaU 
. I 
!'. 
A: 'Divided 'it by 4,356. · 
. Q. "Which gave yoµ. 82% . acres. 
· A., 82.Y2 acres. . : · · .... 
'... :· · Q. Did, you do .. that likewise '"with the rest of 
page 307 ~ the .. map Y · · . . ·. - · . , , . 
· A. I did it likewise with the rest of the map 
excepting the po1·tion which bordered· the. branch.. . ..... 
Q. Why didn't you do it there? 
· A~ It would .be difficult to divide it into enough triangles 
to get an exact area of it. . . 
Q. Well, what did you do· with that area t 
. A.. I used the planomete:r:. · . 
Q. You said that was the same method in principle f° 
A.. Yes. 
Q. Is that -more accurate or less accurate or as accurate. 
as a triangulation Y 
A. It is about the same. ~ 
Q; On account ·of the creek, or what¥ 
A.. As a general thing it is about the same. Of course in 
an uneven line, like a branch, · you could g,et the area better 
by using -the .. planometer·. · · · · · · · - · 
Q. 'Your ''E~hibit No. 11" shows the various triangles 
which you drew 1 
A.. Yes. 
Q. And the several plats the position of the .. whole area 
which you may have f 
A. It does. 
Q. What total area does that produce¥ 
A. 37 4. 7 acres. 
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Q. I understand you have already testified that 
page 308 ~ it is impossible to work out the area from that 
plat to latitude and departure 7 
A. Yes. 
1'Ir. W. Moncure Gravatt: Did he ever testify to what 
he got on "No. 2"7 
Mr. Bowles: I don't believe he did. 
By Mr. Bowles: 
Q. You testified as to the planometer, what you got on 
No. 2? 
A. Yes, sir. 
Q. What is that¥ 
A. 374.5. 
CROSS EXAMINATION. 
By Mr. J. Segar Gravatt: 
Q. M:r. LaPrade, the map that you used in making your 
computation is this plat marked '' Exhibit 2-A'' is it not? 
A. Yes, sir. 
Q. That plat has been torn and badly mutilated, has it 
not? 
A. It has been. 
Q. In getting the north line of your first triangle in the 
block north of the railroad, I notice that a part of the map 
is torn completely off; how did you compute the area by 
using that line when it is not shown on the plat? 
A. By extending the line to the intersection. 
page 309 ~ Q. You do not pretend that that is necessarily 
the same line as the lines which were torn off the 
plat, do you T 
A. No ; but it is the best you could do. 
Q. That is your g11ess as to where the lines would run if 
they had not been torn off the plat f 
A. Well, the distances are given on the plat showing the 
straight line. i · : ; 
Q. Then that is your guess at where those lines were on 
the plat, as it was torn offf 
A. I don't think you could call it a guess. 
Q. How did you determine where tl1ose lines would be? 
They are not on the plat, and you have to draw them there. 
A. I extended them to the intersection. 
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Q. You just took a rule and marked them out until they 
dict intersect? 
A. Yes. 
Q. Without any regard to how much distance it took for 
them to intersect; is that correct? 
A. That is correct. 
Q. Now, l\fr. LaPrade, it has been testified here that this 
map, in the condition that it is, with age and use and torn, 
having· been glued on a piece of cloth paper, is not a true 
scale of the survey that lVlr. }..,eild made. In your opinion, 
is that a correct statement? · -
A. It is. 
page 310 } Q. Then, in your opinion, this plat necessarily 
cannot be, in the condition that it is in, an ac-
curate scale of the survey made by Mr. Feild? 
A. I would not say that it was. 
Q. Then your computations from triangulation or other-· 
wise, based upon this map, cannot be taken as accurate com-
putations based upon an accurate plat of the survey of Mr . 
.B,eild ¥ 
A. That is right. 
Q. Now, Mr. LaPrade, have you undertaken by any method 
to compute the area contained in the plat made by Mr. Stuart 
G. Keedwell, marked '' Exhibit No. 1'' 1 
A. I have not. 
Q. Your computations, as made from the plat '' Exhibit 
No. 2-A", would indicate, would they not, Mr. LaPrade, that 
the area, as shown on "Exl1ibi t No. 1'' or 346. 7 acres, is in-
correct f 
A. It does not. I was simply scaling· a. map and gave the 
area as I scaled off that map, whether the map is correct, or 
not. 
Q. Then you do not contend to the Court that the figures 
that you have given as the area of the plat which Mr. Feild 
has made is to be relied on as being· the area of this tract? 
A. No. 
Q. And you have not made any computations 
page 311 ~ at all on the plat of Mr. Stuart G. Keedwell? 
A. I have not. 
Q. So that your testimony doeR not indicate to this Court 
anything: with respect to what the actu~l acreag·e of this tract 
of land 1s 0? 
A. It does not. 
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RE-DIRECT EXAMINATION. 
By Mr. Bowles: . 
Q. Mr. La.Prade, Mr. Gravatt. has just called attention to 
,certain possible inaccuracies by reason of the fact that this 
map is torn, by reason of the fact that it is pasted on another 
piece of paper, and other and various thiug·s that he men-
tioned to you; I ask you this, if anyone else, possibly Mr. 
Feild, within a period of just a week prior to this, were to 
undertake by the triang-ulation method, as you have done, 
for the purpose. of checking it, he would be subject to the 
same errors that you were by virtue of those things 1 
A. I say so. 
Q. I ask you on this original exhibit, in its original con-
dition (Exhibit 2-A), did you :find any lines on that map 
that scaled accurately from point to point? 
A. The majority of. them scaled fa.irly close. 
Q. Wouldn't that indicate that there was neither shrink-
age nor stretching in the map in the course of 
page 312 } time? 
.A. It would indicate that there was not very 
much. 
Q. If there was another place on the map where the scale, 
from point to point, varied from the line that was drawn, 
will you tell us whether that error was caused by shrinkage 
or stretching or incorrect platting t 
A. What is that question? 
Q. You have just said that you found Home lines on here 
from point to point, or most of them, I believe you said, that 
scaled fairly accurately; you found another line from point 
to point which scaled either over or under; in view of the 
fact that the other lines on tl1ere have scaled accurately, 
would you say the discrepancy in the ones which did not 
scale correctly was due to stretching or shrinkage or im-
proper platting? 
A. Improper platting. 
Q. Now. I want to ask you this, about this map: This map, 
as you will see, has been torn ; I am talking about '' Exhibit 
2-A ". When it was torn, it was pasted down on a piece of 
paper? 
.A. Yes. 
Q. When it was pasted down, the edges did not come qnite 
tog·ether, did they? 
A. Not quite. 
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Q. Which leaves a lot of white lines running straight, aud 
those white lines are the white paper showing 
page 313 ~ through, the tear. · · 
A. Yes. . 
Q. That.is true where it was creased also, isn't iU 
A. It is. 
Q. Wouldn't the tendency of that operation be to enlarge 
that map r~ther than to shrink it 1 
A. It would. Q. So · that in its present condition, as the result of tear-
ing, it ought to scale out by triangulation or planometer more 
acres than fewer, shouldn't iU 
A. It should. 
Q. Mr. Gravatt asked you about the area in the northeast 
corner where the map was torn, and I believe you told him 
you extended those lines because the courses and distances 
indicated a straight line. Do you see th~ dotted lines on "Ex-
hibit 2-A"? 
A. Yes. 
Q. Did you put them on there¥ 
A. :N"o, sir. . 
Q. They were on there when you got it Y 
A. Yes, sir. 
Q. When you look at "Exhibit No. 2", which is the coun-
terpart of "Exhibit 2-A", what does the northeast corner 
show where it is not torn in "Exhibit No. 2''! 
A. It shows a straight line. 
page 314 ~ Q. On "Exhibit No. 2'' the piece that is torn 
off of ''Exhibit 2-A" is present, is it not? 
A. Yes. 
Q. Does '' Exhibit No. 2 '' show graphically just what you 
did to fill out ''Exhibit 2-A"f · 
A. It does. 
Q. Then it follows that what you did about "Exhibit 2-An 
is what is shown on "Exhibit 2"? 
A. Yes. 
Q. So the tearing off doesn't make any difference, does 
it? . 
A. Not that I can see. 
Q. Then I take it that what you did in that northeast cor~ 
ner was not a guess? 
A. I don't think it was a guess. 
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RE-CROSS EXAMINATION. 
By Mr. W. Moncure Gravatt: 
Q. Might not the fact that no courses and distances are 
accurately laid down along the branch account for the dif-
ference between the acreage whieh you found and the acre-
age which Mr. F'eild shows on the map of 423 acres¥ 
A. I don't think so. 
By the bourt: 
Q. Why not? 
page 315 r A. There is too great a difference to be shown 
in that space. . 
Q. How much is that spac~5,000 feeU 
.A. Yes, or about 50 acres. · 
Q. The difference in the two areas f 
A. Yes, sir. I think he· had 423, and the difference be-
tween that and 347, which would be nearly one-third more 
in that piece there than is shown. 
Q. What do you think might account for it? 
A. I think it is in making the calculation. 
Q. What? 
A. The difference in area. 
By Mr. J. Seg·ar Gravatt: 
Q. Can you tell, by looking at the lines as drawn on this 
plat "E·xhibit 2-A", whether or not the area in the railroad 
right-of-way was computed in the area of the plat, or not? 
A. No ; I can't tell. 
Q. If it should develop that that area was computed by 
]\fr. Feild in the plat, and that that area is approximately 
five acres, that would raise your computation on that plat to 
about 380 acres, would it not? 
A. If I included the railroad, it would. 
Q. Assuming that the railroad covers five acres. 
page 316 r 
The Court: 4.7, I think. 
Witness: Somewhere near five acres. 
By Mr. J. Segar Gravatt: 
Q. It would run it up to about 380 acres; so that leaves 
approximately 40 acres difference between your computation 
on this plat from scaling in its present mutilated condition 
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and the computation of Mr. Feild on this plat when it was 
new; is that correct f 
A. I suppose ]\fr. Feild platted it when it was new. 
Q. Assuming that he did, it would represent that differ-
ence 1 
A. Yes. 
Q. In addition, not having the metes and bounds on the 
creek, and taking into consideration the age and much han-
dling, tearing and the way this map is pasted down, is it not 
entirely possible that that difference could be accounted by 
those factors? 
A. It could not. 
Q. Why do you make a positive statement in that respect? 
A. Because this map is very close to the original scale, 
even thoug·h mutilated, and you couldn't get that difference 
in area by scaling· the map. 
Q. Couldn't that difference in area be accounted for by 
metes and bounds on that creek, of which you know noth-
ing·? 
A. Of course I don't know; the only thing I know is what 
is printed on this map. 
Q. If, Mr. LaPrade, there is a difference of 
page 317 ~ 50 feet on the north line of this property, and 
that difference is carried through the entire length 
of the eastern edge of the property, wouldn't that make a 
considerable difference in the area in the plaU 
A. It makes something like seven or eight acres. 
Q. And if such an error were present on the base line and 
carried through the length of the base line, wouldn't that 
make a considerable difference in the acreage¥ 
A. It would probably nmke about five acres there. 
Q. And then you come to the unknown line on the branch, 
and if there were a similar error along that line, what would 
he the difference? 
A. It might be ten acres there that you cou1dn't see. 
Q. So that you could account on that basis for practically 
all of the difference between your computation and Mr. 
Feild 's, could you not? 
A. No, I could not. 
Q. Five and seven a~·e twelve and ten are twenty-two. 
That would leave approximately twenty acres that you are 
still unable to account for. .. 
A. I am not trying to account for it. I am trying to give 
what is shown 011 this map by scale. I am not trying to ac-
count for Mr. Feild 's area. 
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Q. I am not trying to g-et you to account for 1\fr. F·eild 's 
area. I am trying to get you to give Mr. Feild 
page 318} the benefit of reasonable factors of error which 
may explain the difference between your compu-
tation and his computation. 
A. I don't think those factors are reasonable. 
Q. If, on the other hand, they were reasonable, they would 
.account for at least that much difference between you and 
Mr. Feild¥ 
A. If they were reasonable, yes. 
RE-DIRECT EXAMINATIOrN. 
By Mr. Bowles: 
Q. If it should appear that the ealculation by Mr. Feild, 
when the plat was new, of 423 acres and the plat in its muti-
lated condition was 423 acres, neither shrinkag·e nor anything 
that he mentioned would have any bearing on iU 
A. No. 
By the Court: 
Q. Assuming that no courses and distances were given 
along the branch, could you tell exactly how Mr. Feild's 
figures were arrived at in computing the total area of the 
mapf 
A. It could only be arrived at by scale-by scaling· the aret\ 
and by breaking it up into triang·les. . 
Q. You say you did not check the area shown in Mr. Keed-
well 's map f . 
A. No, sir; I did not. 
page 319} J. TE:MPL,E WADDELL, 
a witness on behalf of the respondents, having 
been first duly sworn, testified as follows: . 
By Mr. Bowles: 
Q. Give your full name. 
A. J. Temple Waddell. 
Q. What is your businesst 
A. Civil Engineer and surveyor. 
Q. How long have you been one of those? 
A. Since 1909. 
Q. What is your qualification? 
.A.. I have been actively engag·ed in t~is for five years £or 
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corporations out of Richmond., and since 1914 I have been 
in business for myself. 
Q. Where did you study Y 
A. University of Pennsylvania. 
Q. Have you any position comJected with surveyors and 
architects in the State of Vh-ginia? 
A. I am a member of the Board of Examiners. 
Q. Do you give these boys examinations who want to be 
surveyors! 
A. Yes. 
Q . .Can you tell me whether Mr. Feild is a licensed sm-
veyort 1 
A. No, sir, he is not. 
page 320 ~ Q. Are you! 
A. Yes. 
Q. Mr. Waddell, have you undertaken to calculate :Mr. 
Keedwell's map? 
A. Yes, sir. 
Q. Have you undertaken also to make investigation of a 
photo of the Feild plat, Exhibits 2 and 2-A? 
A. Yes, sir. 
Q. First of all, I want to ask you about this proposition 
of methods: ·wm you tell us briefly what methods there are 
for determining the acreage of a plat of ground-
The Court: Will he say the same thing that Mr. LaPrade-
did f 
Mr. Bowles: I think so. 
The Court: Let it appear that he will give the same 
methods. · 
I\.fr. Bowles: If Mr. Gravatt will not object to my repeat-
ing, I think we can get it in quicker. 
Mr. W. Moncure Gravatt: You lead so well I want to bear 
you. 
By Mr. Bowles: 
Q. You hea.rd Mr. LaPrade say tliat there are three meth-
ods of determining·. acreage, one latitude and departure, which 
is the most accurate; one by planometer, and the other by 
triangulation, and that the latter two are prac-
page 321 ~ tically the same in method and principle, but less 
accurate. Do you agree with that 7 
. A. There is also a metllod by planometer and triang·ula-
hon. 
Q. You have to plat it? 
Halli4er 8:ml H9g11ely, ffiC·t v. ~~ s. 1.rrn:q~r2 etc. J~5 
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4. Yo-g can get it from t4e ~ei!l :p.otes. lt is a very ~qmber-
some method in a large survey~ 
Q. I want to ask you whether oi· not the scale method, as 
shown here by triangulatio:µ, ~nd th~ pla:µometer method 
necessarily involves tlle use of' a: plat' 
A. Yes; you have to 4~ve a plat of a section~ 
Q. Latit~cle ~d departu~e q.q~s not If.Se a plat f 
A. No. 
The Court: Yo~ do npt haye to, but you can ·1 
Mr. Bowles: You just re~d off what you have in the ~(?tes. 
By Mr. Bowles: 
Q. First of all, t~lki}lg abo~1t Mr. Feild's map, which is 
2-A, the origfoal a:nd "2" the duplicate of the origin~l, have 
you examined tµat map? 
A. Yes ; I looked over both. 
Q. There is ~om~ cµscqssion abpµ.t th~ possible shrin~qge of 
that map; from your examination of that map, can you tell 
us whether there was ai1y in~~1-1ra~y resulting from shrink-
age or stretching? 
A. You would have it uniform all through the map. In this 
one, t4ey sp~l~· ex~~tly, and the other dQes not, 
page 322 ~ but you could not bl~me any error because of 
shrinkage or extension. 
Q. From yoµ~· exai1~i~~ation pf exhibits ''2-A'' and ''2", is 
there any error present h~ that due to shrinkage or expan-
~onl · 
A. I would not say so7 but, if so, it is very slig·ht. Q~ Will yoµ illµ~t1:ate t4~t by poh~th~g out $Orne of the 
places I 
A. This map here, in one place-
Q. That is "Exhibit 2-..A/ 1 ? 
A. It scales 400 feet to the inch. 
Q. Is it very important to use the rig-ht scale '1 
A. Yes. 
Q. Why! 
A. If you divide it up in triangles, you have to get_ the 
riglit distance for each base. 
Q. If you happened to turn the triangular ruler over and 
didh 't notice it, wo-qk~ it t:µ~·ow fill your triangulations out f 
A. Yes.· 
Q. Why¥ 
A. Because of the difference in scale. 
Q. Go aheqd. 
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A. Take the distance the map calls for, 4,140 feet; if you 
scale that, it will scale very close to that. Take 
page 323 ~ the distance up here, 568 feet, that scales very 
close. If you take this distance 20.9, that scales 
about 20.40. 
Q. What is that difference-in feet1 
A. In feet. Then you have a difference down here; it 
scales 1,390 and 1,410. There is another here-that scales 
practically all right. Now, up here it shows a distance com-
ing up this line of 2,200 feet, and if you run that line to the 
intersection of these two lines you g·et 2,140. 
By the Court: 
Q. A difference of 60 feet in 2,200 feet 1 
A. Yes. 
Q. That map is not accurately scaled, is iU 
A. No. 
Q. Can you figure the area in a map that is not accurately 
scaled t 
A. No, you cannot-not accurately. 
By Mr. Bowles: 
Q . .And you can't do it any better when it is originally 
drawn than when it is mutilated, can you? 
A. No. 
Q. 'Now, Mr. "Taddell, I want to talk a.bout this branch: 
·wm you explain to us the difficulties about the branch in the 
drawing· of this map? 
A. To work out by latitude and departure it would be the 
most correct way to do, and from the field notes 
page 324 ~ and taking the courses as you come around on 
the braneh, there are three or four courses miss-
ing, and there is no way of closing it. 
Bv the Court : 
··Q. By latitude and departure, can you figure accurately 
a map1 
A. If you have the distances on the field. As a rt1le, the 
way I do, I figure the latitude and departure and draw the 
map by scale. If you make a mistake in drawing, you will 
have a mistake in calculation, and it will not check up. 
Q. Now, we have discussed here the possibility of an error 
of 50 acres on account of the creek line ; I want to ask you 
whether or not, if you take this map and run it around cor-
rectly according to the courses and distances shown on t]1e 
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map and then not to the creek line, could you close the map 
by the creek line and make it close f 
.A. No, you could not. 
By the Court: 
Q. You could not close it at all without the courses and 
distances, could you 2 
.A. No. 
By Mr. Bowles: 
Q. Have you undertaken to calculate the area of that 
map? 
page 325 } .A. I calculated the area-
Q. You are now ref erring to whaU 
.A. Here is the map I calculated mine from-
Q. Just wait a second. 
Mr. Bowles: This is another photostatic copy of ''Ex~ 
hibit 2-.A'', which I offer in evidence as "E,xhibit 11-A". 
The Court: Why do you want to offer both? 
Mr. Bowles: He has his :figures on it. 
Note: The plat referred to is filed marked "Exhibit 11-A 
-Waddell.'' 
By Mr. Bowles: 
Q. Did you cheek by scale the photostat of the original to 
see whether it checked ouU 
.A. Yes. 
Mr. W. :Moncure Gravatt: After hearing Mr. LaPrade's 
explanation, and being personally acquainted ,vith Mr. Wad-
dell, I withdraw the objection. I don't want to g·o to the 
expense of having the photographer here. 
Witness: Before I made any triang·ulation, I checked this 
against this. 
Mr. Bowles: This beino- "11'' and this "11-.A"t 
• b 
Witness: Yes. 
Bv Mr. Bowles: 
·-Q. Go ahead. 
A. Then I worked it out hy triangulation. 
Q. Did you hear l\.fr. LaPrade testify how he 
page 326 ~ did it? 
.A. Yes. 
\~S. S,~pf~f.lfe µ0iµ-.t o~ 4fP~~lij ~! v~,~i~ 
J. Te1np~e fl'qcfdelt 
Q. Pid you use the same method 7 
A. Yes. I don't know wheth~r th~ same triangle,. hq.~ the 
same method. . I get a total area of ~73.5 ac:r~s. · 
By ~e Court: 
Q. What did Mr. LaPrade get! 
A. 37 4. 7, I think. 
Q. A difference of a little over an acre¥ 
A. Yes,. sir. · 
Q. Did you ever know two ~urveyors, in :figu:r!ng ~re~ f ~oi:p.. 
a plat tha~ w~~' tP get id~ntically tµe same tlµµg? 
A. Not 1dentically, but some are very close. · 
Q. You have never lmo)Vll them to g~t ip.enti~ally t:µ.e same. 
thing! · 
A. No. You ca~~ nev.er get th~ ~~me by -q~ing ~r.tf.tngq!a-
tion. 
Q. What did you use Y 
A. Latitude and departure. 
Q. It is bound to b~ exact, ii3U 't it¥ 
A. Yes. If the original survey is ~orre~t, th~n the ~rea 
will be correct. · 
By Mr. Bowles: 
Q. I want to ask you one more thing about this plat. If 
you will look at this exhibit-and I don't care whether you 
· use "Exhibit 11-A" or "Exhibit 2-A'\ I show 
pag~ 327 ~ you a line wl~icl1 runs about the middte of this. 
property. That line e~tended southwar~y cuts 
the eastern and western halves of the southern part of the-
property approximately in two. Now, carrying that line I 
am pointing· to forward, will you tell us wlu~ther t~e dista:q.ce 
shown on there I think of 1,900 fe~t seal~~ correctly¥ 
~. No; th~t se~les 2,000 feet~. 
Q. That is 100 £ eet out? 
A. Yes. Q. What does that mean in regard to pushing Af shp:ving. 
the whole µ!~pr 
A. Assuming this point is a stationary point, t~~ n1ap 
comes too far to the north.. · 
Q. Is there anything else tlrn:t you want to t~ll us about 
the Feild map, from your examination of it¥ 
A. This map anq a copy ~f it r,l1eclr up ~ppi·oxirnately 'Yith 
the scale, say ~O or 60 feet, lrnt it woul~ be impossible to 
make such :i difference in acreage as slio,vn on Mr. Feild 's: 
map and what is shown on this map. · · 
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Q. Now, from the considera~i~n of Mr. Kee~well'~ map 
which you have there as "Exh1b1t No. 1 ", I thmk, did you 
have that before you 1 
A. Yes. 
Q. Then you have been over that map with the so-called 
fine""tooth comb? · 
page 328 ~ A. Yes. 
Q. What did you do with that map¥ 
A. I used a drafting machine which I used for plotting 
the tract. When I first plotted this map to see whether it 
would close by plotting-
Q. Let me see if I understand you: You took his figure 
for that, and you g·ot yourself a new map f 
A. Yes. 
Q. Did it closet 
A. Yes. 
Q. Does it indicate whether it is reasonably accuj:'ate f 
A. You first see whether a map closes, and then I figui'ed 
that not by triangulation but ran a planometet around it. 
Q. What happened? 
A. He called for 346.7 and I got 347.5. 
Q. He called for 346.7 by plauometer, and you got what f 
.A.. 347.5. 
Q. What is the difference? 
A. About eight-tenths of an acre. Then, after doing that, 
I took his courses and distances as shown on the map and 
worked it out by latitude and departure to see whether it 
would close. · 
Q. You took the mathematic.al fig·ures of his courses aud 
distances, as he reported them on the map from 
page 329 ~ his observation and survey in the field, and, ir-
respective of the map, yon began to calculate from 
his mathematical figures 1 
A. That is' right. 
Q. What miswer did yon get as to the accuracy of his map 
on that? 
A. He has 346.7 and I got 346.68-two one-hundredths of 
an acre difference. 
Q. From yotJ.r examination of that plat and the informa-
tion put on it, will you give us your opinion ,vhethcr or not 
Mr. Keedwe11 has done his work accurately? 
Mr~ W. Moncure Gravatt: I do not think that is competent 
to give an opinion on l\fr. Keedwell 's work. 
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The Court: That objection is sustained. I think he can 
only give an opinion on the figures gotten from that map. 
Mr. Bowles: If my question is interpreted to imply that 
all work in the field was done accurately, I think the objec-
tion is well taken. 
Witness: If the work clone in the field was put on the map 
fairly, it would. 
By Mr. Bowles: 
Q. That was done by what method f 
A. Latitude and departure. 
Q. That, you say, is the most accurate? 
A. Yes. I might state that in the examination 
page 330 ~ given by the State Board we will not allow any-
body to pass an examination using the method 
of triangulation; they have to know how to do it by latitude 
and departure. 
Q. If I understand you correctly, a person who figures by 
triangulation can't pass the Board t 
A. No; and they don't use that met.hod and pass. 
By the- Court: 
Q. When you examine a map made by somebody else and 
there is a lapse in course and distance in the map, it is im-
possible to fig·ure by latitude and departure the area, isn't 
iU 
A. You cannot do it. 
Q. With Mr. Feild 's map, it is impossible to figure the area 
shown on his map? 
A. That is right. 
By Mr. Bowles: 
Q. Did your investigation of these two maps enable you, · 
or did you have time, to make the comparison that I am going 
to ask you as to running around the territory with reference 
to the courses and distanc.es actually shown on the Feild .. 
map and this map, whether or not they are substantially in 
accord? 
A. There is a variance but not enough to make the dif-
ference in acreage, but assuming that this part around the 
creek is rig·ht, you have to estimate it in any case. 
page 331 ~ Q. What I am g·etting at is the best you can 
do with the Feild map is to take what you have 
theref 
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.A. Yes.. 
Q. And taking M:r. Keedwell's map, which is "Exhibit No. 
1" and going around that by course and distance,: is there 
.any discrepancy between the two sufficient to produce the 
difference of 76 acres? 
A. No. 
Q. Mr. Waddell~ I am going· to hand you two sheets of 
!)aper, which are marked "Exhibit 6-.A" and "Exhibit 6-B", 
which purport to be the calculations by Mr. Feild in his check 
and for the purpose of getting· for him verification of the 
acreage in his own plat. Did you see these the other day? 
.A. Yes. 
Q. Tell us whether or not you could .figure out what tri-
angles he used to arrive at those figures 1 
.A. I expect all together for an hour and a half, and I 
couldn't find anything to verify his figures. 
Q. Referring to these figures here and the method used, 
one figure is the base line and the other is the latitude or 
triangulation f 
.A. Yes. 
Q. Did you find any curving or triangular distances on 
there that corresponded to this distance if you used a different 
scale for the latitude than you did from the base 
page 332 } line? 
A.. There was one case, I forget which line, but 
it looked like they use a 500 scale instead of a 400. 
Q. Do you mean 500 scale for one line and 400 for the 
otherf 
The Court: No; for both. 
Mr. Bowles: 
Q. If that had been done, would it malrn a. difference? 
A. Yes. 
Q. vVould it make a material difference f 
A. Yes, a four-fifths. 
CROSS EXAMINATION. 
By Mr. J. Segar Gravatt: 
Q. 1\fr. ,vaddell, simply because you couldn't :find these 
lines is no indication that the area in that map could not 
have been computed on the basis of triangles with this di-
mension? 
A.. I don't see how it could be. If you take his map, he 
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says certain acreage shown in each one of these places, and 
he has the lines. You see he has lines drawn here and here 
(indicating}~ 
Q. Do yoq know who put that on there t 
A. No. 
Q. Then don't let's say who did it. That is. 
page 333 ~ done in pencil, is it not '1 
A. Yes. 
Q. And the orig_inal calculations Mr. Feild put on that map 
are shown in ink 1 
A. Yes.. , 
Q. These figures here are put on with pencil f 
A. That is right. 
Q. Which arc admittedly in Mr. Feild 's handwriting. 
Mr. Bowles: I may be mistaken, but I think Mr. Feild tes-
tified on Monday that he put them on there. 
The Court: I do not recall. 
Mr. Gravatt: I don't think he did. 
Mr. Bowles: That is our recollection. We might ask the 
Reporter. 
The Court: There is no use in going back. 
By Mr. J. Segar Gravatt: 
Q. All I wanted to ask you is this, that it is an infinitesi-
mal number of different triangles that you could put into 
that map and get an infinitesimal number of different 
:fig·ures. 
A. You could add them up, but I don't see why anybody 
would want to do it. There are only four that you could use 
to calculate it. 
Q. That is assuming that he calculated the acreage uorth 
' of the railroad in one block f 
page 334 ~ A. Yes. I can state tl1at these acres sho-wn in· 
and-
pencil add up to the total. I can take any figures 
Q. You can check his figures? 
A. His fig'Ures check, but I couldn't :find where he arrived 
at them. 
Q. There is another statement you made about this plat, 
"Exhibit 2-A"; you said that the scale you found there could 
not have accounted for extensiort and shrinkage f 
A. No. The· way the map is drawn, it doesn't show tl1at. 
Q. w·onldn't the process of pasting· a map tom in a number 
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of places, as this map is, account for irregularity in the scale 
of the map that would not be uniform 01 
A. That is true, but you haye got certain tracts along here, 
and those tracts seem to fit up close to each other. If you 
take that one there, those two come pretty close, and that 
one comes in a little and that out a little. 
Q . .And the whole scale of the map would necessarily be 
affected by the way in which it is pasted on the paper 1 
.A. It mig·ht be as much as one per cent, but I would not 
say any more than that. 
Q. You do not undertake to tell the Court that you can 
g·ive any accurate conclusion as to the acreage in this prop-
erty from computation on the scale there that apvlies m its 
present mutilated and worn condition, do you 1 
A. The condition of it, if mutilated and worn, 
page 335 ~ it would make very little difference in the acre-
age, but if the map is plotted wrong it would, and, 
so far as the difference in line, there is not much difference 
on account of mutilation, and if you put this map over this, 
there is not much diff ercnce. 
Mr. Bowles: Are you talking about ''Exhibit No. 2"f 
·witness: Yes. 
By Mr. J. Segar Gravatt: 
Q. 'Now, Mr. Waddell, the description given in the deed 
to the parties who purchased this timber, have you ever seen 
it? 
A. No; I have not had time to see that. 
Q. Could you say that the metes and bounds, aA set fort} 
in the deeds conveying the timber to these people, do not 
contain 423 acres of land f 
A. No. I haven't seen it. 
Q. And you have made no calculation that will enlighten 
the Court on the question whether or not the metes and 
bounds given in the deeds to these gentlemen contain the 
acreage that they thought they were gettingf 
A. As a rule, a deed is based on the map; and i8 fhat on 
record? 
Q. No, hut I will tell you the metes and bounds are given 
from the map except the creek and there are none given uu 
the branch. 
page 336 ~ A. You say it was not put on record f 
Q. No. 
A. The metes and bounds are given except a round the 
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creek, but there is no way you can tell the acreage because 
it is not a complete map. 
Q. Another tiling·, Mr. "\Vaddell; isn't it a fact that 110 sur-
vey actually closes out 1 
.A.. You always have a certain error. 
Q. And nobody has ever surveyed a piece of land and put 
it on a plat and actually closed it since the surveying pro-
fession has been known? 
.A.. You always have an error. In city surveying we have 
an error of one to ten thousand. In ordinary farm surveying 
it is one to four hundred. 
Q. Mr. Waddell, you say that the Board, the Examining 
Board, does not pass anybody that computes area by triangu-
lation f 
A. No; I said before they pass the examination they would 
have to answer questions showing latitude and departure. 
If they g·ive a problem like that, you have to work it out by 
latitude and departure. 
Q. Your examining· Board doesn't tell your boys when 
they g·o up for a license, that they shall not use the method 
of triangulation to compute area, does iU 
A. We didn't want them to do it. 
page 337 ~ Q. Isn't it a fact that in surveying· farm lauds, 
timber land and areas of that kind off in the 
country away from any city, that the method of triangula-
tion is the usual and ordinary method of computing area f 
A. It is not the rig·ht. method. · 
Q. Isn't it a fa.ct tliat it is the method that is g·enerally in 
use by surveyors in surveying timber land and farm lands 
and land out through the countryside? 
A .. Not all of them do it. Here is one here. 
Bv Mr. Bowles: 
·Q. To what do you referf 
A. The information shown here. 
Q. Ref erring to '' ExI1ibit No. 1" ! 
A. I think he used latitude and departure. I don't. know 
whether he did, but I assume he did because it checks up so 
closely. 
Q. ~Ir. I~eedwell is employed by the J ohns-1\fanvillc Com-
pany? 
A. Yes. 
Q. He computes the area according to what ,Jolms-1\fan-
ville required him to do, but the average man who is a coun-
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of timber land and farm laud through the eountry,, uses the 
method of triangulation in computing acreage, does he not 1 
A. The majority of them do, but it is not ac-
page 338 }- curate. That is the reason you have so many law-. 
suits. I do not use that method; I use latitude 
and departure. 
By Mr. \¥. Moncure Gravatt: 
Q. Somebody said a blueprint has been made of this map; 
is that so? 
A. No, sir; I don't think so-not in its present condition. 
It might have been when it was first made. 
Q. You did not make a blueprint of it? 
A. No. l understand that No. 2 was. You can't blueprint 
them. 
Q. Then you did make a blueprint of :No. 2. What did you 
do with No. 2 in order to make the blueprint Y 
A. I didn't make the blueprint. 
Q. You know how they are made, dou 't you? 
A. They are made from the tracing. 
Q. How do you make them 7 
A. You run the tracing through a machine, but it has to 
be transparent to see through it, and put tlie blueprint back 
of it and run it through the machine to the light. 
Q. Is this paper made wet in blueprinting f 
A. You put them in water, but you have a dry method, too. 
Q. Was this made wet when you took the picture? 
A. No. That is the photographic method. 
Q. What would be the effect on ''Exhibit 2-A~' 
page 339 ~ of wetting· it? · 
Q. You don't wet that. The only time you wet 
it is when you put this paper in the water. 
:Mr. Bowles: Tlmt is the blueprint which goes into the 
water? 
Witness: Yes. Tl1is doesn't go in. 
By :M:r. W. Mo1Jcure Gravatt: 
Q. Does the .Process of blueprinting 2-A get too wet Y 
A. 'No. 
RE-DIHEOT EXAMINATION. 
Bv l\fr. Bowles: 
· Q. l\fr. Waddell, if the method of triangulation is used by 
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some surveyors in the country for farm land and what-not,. 
should the method of triangulation produce an error of 76 
acres in 423 acres! 
A. No; if it is platted from the sur:v.ey and the survey is 
correct, you would not. 
Q. Mr. Waddell, just for the purposes of the record, will 
you· take the description in the deed and check it with the 
~,eild plat; there is the original deed (handing paper}. It 
will not take you but a minute or two to do it. If it will, I 
will take up something else. 
The <Jourt: It will take longer than a minute ; it will take. 
longer than :five minutes. 
pag·e 340 r (Witness makes check.) 
Witness: The courses and distances here are not on this. 
map, but all the rest check up with the deed. I can't tell about 
this, becau_se it is not on the map. 
The -Court: What are you talking about-· not shown there I 
Mr. Bowles : The mutilated part there. 
By M:r. Bowles: • 
Q. See if those distances are not shown on "·Exhibit . 
No. 2"! . . 
A. There is. a di:ff erence here where the deed calls for 345 
feet, -an4 there seems to be 550 feet on the map .. 
Q. Is that the third course going north on the east bound-
ary¥ 
A. 13 degrees 550 feet. 
Q. It is the third course going north 1 
A. Yes, from that pine. I will tell you what he. has done:. 
He has added up these two into one course. 
Q. Can you tell whether or not the description in the deed 
conforms to the courses and distances on Exhibits 2 and 2-A 
as far as thev are shown on 2 and 2-A f 
A. The deed says down the creek so many feet. 
Q. That doesn't mean anything except it is down the-
cr~ekY 
, A. Yes. 
page 341 ~ Q. You mentioned the fact about these cracks 
in this map "Exhibit 2-.A."; you said that would 
he more or less immaterial; I would like for vou to tell me 
whether that tends to increase or decrease it f"' 
A. It has a tendency to show more acreag·e. 
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Q. You mean in its mutilated condition, by planometer it 
should show more than it was iu the beginning"/ 
A. Yes, where the cracks come apart. 
Note: The calculation made by the witness was filed as 
"Exhibit No. 12-Waddell". 
Mr. Bowles: Q. If you take Mr. Keedwell's map ''Exhibit No. 1", for 
example, and you go into the field, and you have a starting 
point and run all the way' around and come out substantial1y 
close, but you do not compute the acreage, can you tell from 
that, with any degree of accuracy, by just plattmg it up and 
estimating it? · 
A. Of course if you plot it on a correct scale you will come 
somewhere near it. 
·Q. You can estimate it by planometer or scale¥ 
A. Yes. 
Q. But if you- run a boundary line survey from :figures, 
could you give any reasonable guess wha.t the acreage is with-
out computing it 7 
.A. No. 
pag·e 342 ~ R,E-CROSS E·XAl\HNATION. 
By Mr. W. Moncure Gravatt: 
Q. Have you done any land surveying out in the woods at 
any time lately? 
.A.. Yes, sir. I finished up a 4,500-acre survey down iu 
James City County and a 250-acre survey outside of Rich-
mond. 
Q. Don't you do most of your work in the city? 
A. No, sir. I do more outside of the city than in the city-
tbat_ is the surveying· part of it,-a whole lot more. 
Q. You have not been requested to survey this tract of 
land, have you 1 
A . .Sir? 
Q. T~ese gentlemen didn't ask you to survey this tract of 
land, did they? · 
A. No, sir. 
By Mr. Bowles: 
Q. That matter has been discussed with you, has it uoU 
A. Yes; you asked what it would ,cost. 
Q. I have not .given you the order? 
A. No. 
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page 343 r .. TAMES C. FEILD, 
. a witness on behalf of the respondents, being re-
called, testified as follows: 
Examined by Mr. Bowles: 
Q. Mr. Feild, I believe you testified on Monday that you 
had re-calculated, as a check, your plat which is "Exhibit 
2-A"; is that correct, sir? 
A. Yes. 
Q. And that you did it by the triangulation method! 
A. I also, before I made that check, drew a ;new map by 
the field notes. I drew a brand new map. I knew I couldn, 't 
calculate that by planometer or triangulation. 
Q. What :figures did you use on the branch¥ 
A. I had to go by what I had there. 
Q. In other words, on your new map you just traced iU 
A. Yes, but all the main .figures were put in new because 
I was afraid to calculate by this map in its condition. 
· Q. You haven't any ·figures for the branch, have you? 
A. No. I might have it somewhere in my notebook, but I 
didn't dig it up. · 
Q. You also filed as exhibits on yesterday '' Exhibit 6-A'' 
and "Exhibit 6-B", which represented your calculation of a 
triangle on that plat? 
A. Yes. . . 
Q. ·would you be able to point o_ut to Mr. Waddell and J\fr. 
LaPrade, before they leave here, what triangles 
page 344 ~ you used corresponding with those figures? 
. A. I expect I can. 
Q. I would like for you to do it before they go away from 
here today. 
A. All dght. 
. STUART G. KEEDvVELL, 
a witness on behalf of the respondents, having- been. recalled, 
testified as follows: 
Examined by Mr. Bowles : 
Q. Mr. Keedwell, did you plat this in, or calculate it, or 
whatever you did (I don't know how to express it), so you 
can tell us the area of this property by using· M:r. Feild's 
courses and distances as shown on his plat and in the deed, 
using Exhibits 2 and 2-A, all the way around with the excep-
tion of the creek, and then using your survey for courses 
and distances on the creek? 
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.A.. Yes ; I did. 
Q. In doing· that, what acreage did you geU 
A. I got 357 .6 acres., exclusive of the railroad. 
Q. That is approximately 10 acres more than your own 
surveyf 
.A. . .Approximately 10 acres more than my own survey. 
Q. Tell me whether or not the plat, or diagram, or what-
ever you surveyors may call it that would be set 
page 345 } up by this sort of performance, by using a part 
of yours and a JJart of his, would close. 
A. It did not close exactly, as very few surveys ever do 
close exactly. 
Q. This is part of one and part of the other f 
A. Yes. 
Q. Did it close within a reasonable margin, or not? 
.A.. Yes, sir. 
Q. What was that margin 7 
A. 1.340. 
Q. When you had a conference with Mr. Feild regarding 
llis plat and your plat, did, or did not, Mr. Feild say to you 
that his plat was apparently in error, and in error because 
he had copied in this t11ing north of the railroad probably 
twice? 
Mr. VV. Moncure Gravatt: I object to that question and 
any answer thereto. These gentlemen have put Mr. Feild 
on the witness stand as their witness and ha:ve vouched for 
him, and have recalled him. We do not think that they are 
permitted to impeach their own witness; they are bound by 
Mr. Feild 's testimony and ought not to be allowed to ask a 
question like this with the desig11 or purpose to impeach him. 
The Court: What is the object of the question? 
~Ir. Bowles: When we came here Monday we 
page 346 r expected M:r. Feild to say that l1e had admitted 
his error, and that if~ the reason that we put him 
on, and, in that respect, I was taken considerably by surprise; 
the foundation to contradict him was distinctly laid Monday 
by asking· him whether he did make that statement, or not. 
He admitted it partially and denied it partially. 
The Court: I understood Mr. Feild to sav that this man 
·came to him a.bout the alleged discrepancy in his map, and 
he made the statement that if there was a discrepancv be 
supposed it was accounted for in the way he explained, .. and 
later he checked it by the triangulation method, and ho now 
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stood by the map. For that reason,. I do not feel the ques-
tion is proper. 
l\!Ir! Howles: I want to show by Mr. Keedwell that Mr~ 
Feild, in that conversation, gaye · the reason for that error 
that he was in a hurry. 
The Court: I don't know whether he stated in a hurry,. 
or not, but he stated he afterwards computed his work and 
he now stood by his map. 
Mr. J. Segar Gravatt: Mr. },eild did not deny making any 
statement that Mr .. Bowles asked him. 
The Court: I don't recall that he did. The objection is 
sustained. 
Mr. Bowles: If it is understood here that Mr. Feild ad-
. mitted that statement-
page 347 t The Court: I don't know that he admitted any 
statement, but he stated that this gentleman came. 
to him and he made some statement about discrepancy, and 
he explained it by checking it afterwards, and he stood by 
it, and, for that reason, I do not think it proper to impeach 
him. 
Mr. Bowles: Doesn't your Honor think that we should 
put into the record the conversation t 
The Court: I have no objection to your putting it in the. 
record for the purposes of the Supreme Court, if you want. 
to._ 
Mr. Bowles: I must confess to the Court that I conceded 
this morning what you and Mr. Gravatt stated was his state-
ment. 
The Court: I didn't understand Mr. Feild to deny that. 
he made some admission with reference to it, but he after-
wards explained it by saying that he checked it: 
Mr. Bowles: I evidently misunderstood the situation_ 
Then we are through with l\fr. Keedwell. 
:Mr. W. Moncure Gravatt: No questions. 
Mr. White: At this point, Mr. Bowlos asked 1\fr. Feild to, 
go with Mr. Waddell and Mr. LaPrade and show the triang'U-
la.tion and how he worked it out. I understand 
page 348 ~ the testimony shows that while he started out with 
the basis of tI1is "Exhibit 2-A ", he made another 
tracing, and tlu~ triangle shows on that tracing, and I belleve 
you ·an stated that you had the other tracing; it will save· 
l\fr. Feild the trouble of making ,another map if you will let 
him have it. 
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Mr. W. :Moncure Gravatt: I do not understand this propo-
sition, for Mr. Feild to go off with two other engineers and 
work over something out of the presence of the Court and 
counsel-
Mr. Bowles: I didn't suggest that. I would like for him 
to file in evidence his triangles so we will have an opportunity 
to calculate it. Mr. White says you all have his triangles. 
The Court: Gentlemen, I do not see much difficulty about 
the proposition. If Mr. ]'eilcl wants to show these g·entle-
men how he arrived at it, I see no objection to it. I want 
to finish this case, and let him do it outside. I do not feel 
disposed to require Mr. Feild to do it. Mr. Feild, have you 
got your tracings so that you can show these gentlemen the 
triangles f 
Mr. Feild: I haven't got them. I turned them over to 
Mr. J:i,raher when I worked it out. Here are the calculations 
right here, all of them. 
The Court: Will you see if you can :find them, if you care 
to show these gentlemen the triangulation? 
page 349 ~ Mr. Feild: If I had the map. 
Mr. ·white: We call for it if it is in existence. 
Mr. J . .Segar Gravatt: Do you want the map, Mr. Feild 'I 
Mr. Feild: Yes. 
Mr. W,.hite: We call for it. 
Mr. vV. Moncure Gravatt: I had it the other clay, but now 
you just called for it. 
Mr. Bowles: I thought under the circumstances you would 
have produced it. 
Mr. White: If you have no objection, I will put it in evi-
dence by Mr. Feild, and let him identify it. Mr. Feild, I baud 
you a paper dated May 12, 1!).11, and ask you if you made 
that tracing 1 
:rvr r. Feild : Yes. 
Mr. White: Are there any :figures on your tracing which 
you did not m~ke yourself? If so, please identify them. 
Mr. Feild: No, sir. I made every one of them. 
Mr. White: You have in your hand two papers (''Exllibit 
6-A" and "Exhibit 6-B, ") which were filed in evidence. Arc 
these the figures, the computations, which you made'? 
Mr. Feild: Yes, sir. 
l\tfr. Wl1ite: And this tracing· shows the triangles you made 
in working out the form of this map by triangula-
page 350 ~ tion f 
Mr. Feild: Yes, sir. 
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Mr. White: We ask to have this introduced in evidence and 
marked "Exhibit No. 13". 
'11he Court: All right. If l\Ir. Feild cares to do it, it is 
all right, but I do not think I should make him do it. 
(The tracing referred to is filed marked ''Exhibit No. 13-
Feild''.) 
Mr. Bowles: At this stage of the proceeding, it appears 
to me that the question of these maps and the survey by Mr. 
Keedwell-I was of that opinion that minute, and, as the re-
sult of that, I have had a conference with Mr. La.Prade and 
Mr. Waddell regarding· it, and I would like the permission of 
the Court to have this property surveyed on the ground by 
Mr. Waddell and l\Ir. LaPrade, and that together they will 
take in the field the data and the description shown in the 
deed, regarding the description shown on the Keedwell plat 
and regarding the courses and distances on the branch and 
the chopped line and regarding the Keedwell survey, and, if 
they vary, to show those variations, and to request Mr. Fra-
her, or some representative of the other side, to 
page 351 ~ go with them and to do it. I do not know whether 
I stand in the position of asking· the .Court to 
have a formal survey made at the instance of the Court in 
this proceeding. I am willing to have it, and would like to 
have it done, and we will be glad to either bear the expense, 
if the Court rules it, or to have it taxed up by the Court. 
The Court: What do you say about that, Mr. Gravatt t 
l\fr. vV. Moncure Gravatt: I have been wondering how 
long· it would be before these gentlemen would make that 
motion, in the light of their apparent contradiction of Mr. 
Keedwcll 's examination of this property, and it seems to 
me that tbis request oug·ht to have been made before thev 
ever put saw in the timber. That is, when Mr. Keedweil 
went on the ground to make the survey, he should have noti-
fied the property owners and notified Mr. Feild and all hands 
should have assembled there to try to arrive at a correct 
survey of the property. Whether 1t will have any bearing 
on the legal question at this late date, I am not prepared to 
concede. I do not see how it can have any possible bearing 
on the law of the case, as I understand it. I have never yet 
in the trial of a case taken any position which would bar the 
Oourt from knowing· tlle truth. ·wnat we want is to ascertain 
the truth. 
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page 352 } Mr. Bowles; In the light of what has been 
said, I came to this trial with the full expecta-
tion of having Mr. Keedwell 's survey not disputed because 
of the fact, as I previously stated to you, I was much surprised 
, to find that Mr. Feild was now not in conformity with his 
prior admission, as I understood it, of an error on his part of 
approximately 80 acres. From that standpoint I entered this 
hearing that the error in acreage was not materially in dis-
pute. I understand Mr. Feild is relying on his acreage l!_nd 
I think the complainants are doing likewise, but Mr. },eild'.s 
testimony is in conflict with Mr. Keedwell 's testimony. 
Now, had I been advised that any such situation as that 
was going to develop, I would have had more than one sur- · 
veyor present who had surveyed the land to prove the facts. 
1 would like for the Court to hear some other surveyor as to 
the actual acreage. 
As to Mr. Gravatt's comments, I am prepared to answer 
them at" some other time. 
The Court: It is perfectly satisfactory to have the sur-
vey niade as suggested by you. As to the effect it will ha'Ve 
on the ultipiate outcome of thi~ case, I am not prepared to 
say. 
Mr. Bowles: I hope t.he Court will not under-
page 353 ~ stand me to say that. These surveyors, or any 
other surveyors that your Honor might select 
to determine that fact, I will submit to that if you want to 
pursue that course. 
The Court: The Court has no desire to have it surveyed, 
but you can have it surveyed if you desire it. 
Mr. Bowles: I understand your Honor's position, and, 
under those circumstances, I think I will advise that a sur-
vey be made, and I would like to put in the evidence with 
reg·ard to it. I can't say how promptly it will he done, but 
I t.hink with reasonable promptness. 
The Court: All right. Let's have another witness. 
Mr. Wl1ite: On Monday Mr. Whitcomb testified from cer-
tain cards as to certain footage cut from the tract of land. 
I have here, and offer in evidence as requested by counsel 
for the complainant, a schedule showing- some information 
as to those cards. We have verified them. The copies were 
made from the records of the company in Washington, with-
out reference to Mr. vVl.1itcomb's cards, and since they were 
sent down they have been .checked. I want to call attention 
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to one change, and that is that :Mr. Whitcomb's cards didn't 
show one additional small sale of pulpwood .. 
page 354 ~ That is the only difterence. 1:'hey will be marked 
in evidence. 
(The document referred to is marked "E,xhibit No. 14".}, 
Mr. White: In this connection, it shows on Mr. VVhitcomb 's. 
cards and on this '·Exhibit No. 14'' an item of $67.20 and a 
corresponding· item of 5,760 feet. The 5,760 feet represents. 
logs broiig!lt ·m to ·:rv1r. Williams' sawmill from another tract 
of land ... and the $67.20 is the estimated value, the value that. 
they put ori those logs. These items show on 1\fr. ·Whit-
comb's cards but do not show what they were. 
Mr. Bowles: I understand that that exhibit is at the call 
of counsel for the complainants, without waiving· our objec-
tion made as to the value. 
The Court: Yes. 
Mr. White: This shows that information of cards and the. 
value. 
Mr. Bowles~ These cards have a valuation of certain tim-
ber cut. You asked for the whole exhibit. We put in the. 
exhibit as to the .quantity, but we do not put in the exhibit. 
as to values. It is in there with the values on it, but with-· 
out waiving our objection that it is material. 
g lVlr. J. Segar Gravatt: Do you want to take it. 
page 355 ~ out 1 
lvlr. Bowles: You asked for iti and it is there~ 
Mr. White~ We want to show that it is produced at their 
call. 
The Court: I don't know whether these gentlemen called 
for it; it may have been that the Court called for it. 
Mr. W. Moncure Gravatt: He was testifying from the. 
cards. 
The Court: I think he was testifying from the cards, and· 
I asked what he got from the sale of the timber. Mr. Bowles 
objected, and I held it was relevant testimony .. 
Mr. W. Moncure Gravatt: He didn't give any information. 
as to value; when I asked him what he g.ot for the lumber, ... 
he said he didn't know . 
..Mr. vVhite: This valuation is not what he g·ot for the lum-. 
ber, but the value placed on it for inventory purposes. These· 
were not the sale figures on that. 
:Mr. J. Segar Gravatt: Let the copy of the cards come-
into the record with the understanding that the cards werei 
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introduced as a part of Mr~ Whitcomb's testimony and arc 
to be taken fot what they show in connection with his testi-
mony-not for anything· that may appear on the cards con-
. cerning which Mr. "Whitcomb did not purport to 
page 356 ~ testify. 
The Court : All right. 
Mr. W. Moncure Gravatt: Now, if your H~nor please; we 
have gotten to the point in the case where these gentlemen 
have asked for a survey. vVe want a few minutes conference 
before we introduce anv testimonv. 
The Court: All right. Let us"' go to lunch and be back 
about two o'clock. 
(At 12 :40 a recess was taken for lunch until 2 :00 o'clock.) 
AFTERNOON SESSION. 
Emporia, Virginia, May 28; 1941. 
The court met at the expiration of the recess, with the- satne 
counsel present as heretofore noted .. 
J. TEMPLE WAD DELL, 
a witness on behalf of the respondents, recalled, testified 
as follows: 
Examined by Mr. Bowles : 
Q. Mr. Waddell, before we adjourned for lunch, Mr. Feild 
put in evidence "Exhibit. No. 13," whic·h was his 
page 357 ~ traeing: made for the purpose of che·eking the acre-
age on his original plat, and, previous to' that 
time, there had been put in evidence "Exhibit 6--A'' and "Ex-
hibit 6-B '', ~n which appear the figures made by l\h\ Feild 
in checking- "Exhibit No. 13" by triang·ulation. I understand 
vou and ]\fr .. Feild and Mr. LaPrade and Mr. Keedwell had 
;ome sort of conference in here about it. Will' you tell us 
whether or not you could reconcile these figures, and what you 
did. with regard to "Exhibit .No. 13",· and what the results 
in acreage were t 
A. We took this map and divided it up into a certain num-
ber of sections. Tl1e first three-
Q. Are the figures· also divided up? 
.A.. It is divided on the map. 
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Q. Do figures 1 to 10 correspond with the figures on "Ex-
hibit No. 13"? 
A. The first three checked up very well, but from there on 
there was a good deal of discrepancy between the figures 
shown on the calculation and those on the map. 
Then we took the map and ran the planometer around it 
and this map, and calculated out 392 acres, and put this map 
over the top of the other map on record, and we were 120 
feet further to the south across the whole property, and in 
calculating that distance and allowing for the acreage in the 
railroad brings it down to about 37 4 acres. 
Q. Do I understand that this tracing which Mr. 
page 358 r Feild used for the purpose of checking his origi-
nal map is too big¥ 
A. It is too far south. To· make this point come in here 
like this-you can see where it comes all the way across. 
Q. How many feet does that run? 
A. 120 feet wide and 4,700 or 4,800 feet long. 
Q. And the overag·e in that excess you have referred to, 
plus taking out the railroadl is how much? 
A. About 18 acres-the difference between 37 4 and 392. 
Q. Did you undertake to put the planometer on it? 
A. Yes. That .is how we arrived at the 292 acres. 
Q. If you take off the overage it would be about the same 
as you got by the planometer Y 
A. Yes; practically the same. 
Q. What could you do with reference to those figures cor-
responding to these triangles drawn on this sketch? 
A. The first three we can't reconcile the figures with the 
scale on the map. 
Q. Did Mr. Feild make any explanation of thaU 
A. He said evidently he had his scale mixed up. 
Mr. vV. Moncure Gravatt: "\iV e object to that. Mr. Feild 
is here. 
The Court.: The objection is sustained. 
Bv :Mr. Bowles: 
·Q. Now, 1\fr. vVacldell, Mr. Feild, in his check of a section 
of "E,:tjlibit No. 13" had drawn certain triangles 
pag·e 35.g ~ on it? 
A. Yes. 
Q. And they are drawn to correspond to these figures Y 
A. Yes, sir. 
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Q. Can you tell us how the figures vary from the scaling 
of the lines f 
.A. tN o. 4 shows 3,250 by 1,700, and this is No. 4 right here ; 
if you scale that, it is 2,160, actually it scaled, by about 610. 
Q. And what are the figures that he had 1 
.A. 3,250 and 1,700. On No. 6 he had a change. 
By the Court: 
Q. Is there any difference between those two rulers? 
.A. Probably there is a little bit of difference. On the 30 
scale we checked up 2,800 feet, and it looks like there is about 
a foot difference. 
Q. Let Mr. Feild scale that line you just scaled, and see 
what it is . 
.A. The scale is 2,150, and his figures show 3,250. 
Q. That is in his ruler 1 
.A. In his ruler. That shows 1,700 and the scale is about 
650. 
Q. His fig·ures that he used to multiply are 1,700 -and the 
figure on the corresponding triangle is ·650f 
.A. Yes. 
page 360} CROS.S EXAMINATION. 
By Mr. J. Segar Gravatt: 
Q. Do you know whether or not the figures, as you have 
taken them from that sheet of paper, are the ~ame :figures 
which correspond with the same number on the triangle? 
A. On the No. 4, it has 10 here and 10 on the map, and in 
the ,first three they check up fairly close to what is shown on 
the sketch and here. 
Q. Do you know whether or not those figures correspond 
by the number given to them with the number given to the 
triang·le on the plot, . 
A. The first three correspond fairly well, but from there 
on thev are different. 
Q. You still haven't answered my question. This group of 
figures here is number 6~ 
-A. That is right. 
Q. Do yon know whether those are the figures that Mr. 
Feild took from the triangle numbered 6? 
A. I couldn't tell you that. I don't know. 
Q. You don't know that at all Y 
.A. E,xcept here is the map that he says he used. I cou]dn 't 
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swear that he took the figures off this map, but that is the map 
that he says he used. 
Q. If there was an error in numbering the figures so that 
the :figures in No. 6 were the :fig_'Ures given for a 
page 361 ~ triangle in there with another number, the~ your 
testimony would not have any effect on this plat, 
would it¥ 
A. You cannot make the figures shown on here as No. 6 cor-
respond with any of these triangles .. 
Q. You cannot 1 
A. No. 
Q. But you don't know whether the figures numbered 6 
were made and computed by Mr. ~.,eild to compute the area 
in the triangle · number 6, do you 1 . 
A. No more than he said he used this map. That is all 
I know. 
Q. The testimony is, Mr. Waddell, that these :figures were 
set down by another individual in the presence of Mr. Feild, 
and, as you will notice the handwriting and the numbers as 
given on the plat are different from the numbers as shown 
in the figures. 
A. The figures seem to be different on this from that. 
Q. Indicating different people made the numbers, doesn't 
iU 
A. I would say that these figures are very similar to these,, 
if you take that 5, and that 5. 
Q. If I would tell you, as a matter of fact, it was testi-
fied here yesterday by Mr. Feild that these figures were put 
down here by Mr. Fraher, would you still tell me that they 
look alike! 
page 362 r A. Yes ; they look alike. 
l\tfr. J. Segar Gravatt: I think that is all. 
RE-DIRECT ~~.A.!HN~L\ TION. 
By l\fr. Bowles: 
Q. Mr. Feild was present with you while you were check-
ing·? · 
A. Yes, sir. 
Q. While yon were attempting to reconcile tlle figures on 
that triang'le 1 
A. Yes; Mr. LaPrade and Mr .. Feild and I were there at 
fh·st. · 
Q. Did he stay with you all the while Y 
Gall~e! ~µp :ij~~~l:y, J~c·r v. ~- .S. fr~~rr etc. ~19. 
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.A. Yes. 
Q. Was he abl~ to ~p.eck t~e~ U:E? 1 
.A. ~ o, he w~s not. yV e a~ke¢l hup. tq. 
B. w. LAPRADE, 
a witness on behalf of the res1Jq~4ep.ts, re~ail~d, tesWiep. ~s 
follows: · 
Examined by Mr. Bowles: 
Q. You have heard Mr. Wq,dqeWs testtmP11Y regarding 
what you all did dµring· tpe lµ:q.ch· period? 
· ·.A. Yes. 
page 363 ~ 
Q. Is that substantially corre~t Y 
A. Yes. · 
STU A~r q. K:JTIE:P ,vEL~, 
a witness on behalf of the respondents, recalled, testifj.ed as 
follows: ·· 
Examined by Mr. Bowles: 
Q. Were you" pre.sent with these gentlemen at lun~h? 
.A. I was not present at the time when those figures were 
used. . I ·was prese11t when the plap.'qrnet~~ was checkeq. 
Q. With regard to tl1e testimony of Mr. Waddell as to 
planometering the map, is th&t correct from wl:iat ypu op-
served there? · · · · 
A. Yes, sir. 
JAMES C. FEILD, 
a witness on behalf of the 'respondents, recaH~4, t~sttfl~q. as 
follows: · 
Examined by 1\fr. Bowles: 
Q. You have hear~ these gentleme11- testify abput ~1pat you 
all 'did during the recess f 
A. Yes. · 
Q. Is there aµyt~ing yoµ want to say abQut that Y Is it 
incorrect? · 
A. All I have to say i~, it is a very e~sy m~tt~r to get 
the pla11ometer I Galm.Il~ted w1ti1 as well as the 
page 364 ~ plat I drew. That loqks lik¢ a rather p~culiar 
requirement, buf I remember one time when tlie 
Gray Lumber . Company bought' tiie 'to,vn of w ave~·ly fro~ 
Judge West, I pad tp g-o t]ler~ to get a starting pqint, and 
I ha4 ~ bra1id new steel tape, m1cl w~ measured and it didn't 
220 Supreme Court of Appeals of Virginia 
James C. Feild. 
come out right, and we got a yard stick, and didn't come out 
then; then we got a two-foot steel rule, and that wouldn't 
tally, and then we tried a two-foot steel ruler again, and we 
called Judge West's brother, and he brought out the original, 
and that was right. It shows it is right hard to get instru-
ments to record it accurately. 
CROSS EXAMINATION. 
By ]\fr. W·. Moncure Gravatt: 
Q. Is that plat called "Exhibit .No. 13'' drawn accurately, 
to the best of your ability f 
A. The last one f 
Q. Yes. 
A. Yes, sir. 
Q. Were your calculations according· to the best or your 
ability? 
A. Yes, sir. 
Q. Are you still of the opinion that your conclusions and 
computations of approximately 423 acres in the tract are 
correct! 
.A. I can see where I might have possibly, in 
pag·e 365 ~ one of these triangles-I don't know when I did 
it, or how I did-I might have turned it over and 
got the wrong scale on it. That is a very easy matter, and 
that is the only explanation I can µ1ake if mine is wrong. 
Q. If there is any error, that is the only explanation you 
can make of iU 
A. That is the only explanation I can make of it because 
I was verv careful. 
Q. You "'do not concede that you made any error 1 
A. No. 
Q. You still think that your concl"!}sions are correct? 
A. Practically correct. I don't like to put my opinion 
against that of those gentlemen, but I can't give it up. 
RE-DIRECT EXAMINATION. 
Bv J\fr. Bowles: 
·Q. Mr. Feild, I don't want to go into the matter anv fur-
ther. It is true, is it not, that you could not show these gen-
tlemen how to fit your :figures with those triangles on ''Ex-
hibit No. 13''? 
A. I haven't understood whv I coulcln 't show them until 
my attention was called to the ·fact that the number of tl1ese 
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calculations show ·one thing and the number of triangles show 
another., because the calculations were numbered .tirst., and 
then Mr. Fraher said you had better number all 
page 366 } of those triangles, and the calculations were made. 
He called the calculations as number so and so, 
and I didn't call those. 
Q. During the lunch recess, when you were there with Mr. 
LaPrade and Mr. Waddell, you were not able to find the tri-
angles that fitted the calculations¥ 
A. That is true. It is very easy to get the planometer I 
ealculated them with. There is the scale I drew it by. 
The Court: Do you gentlemen want Mr. Feild to get tho 
planometer that he used f 
Mr. Vv. Moncure Gravatt: I think it would be very well 
for him to get it and calculate it. 
The Court: .All right. You do that. 
Mr. Bowles: We rest. 
Mr. W. Moncure Gravatt: We called for a paper, for them 
to produce it, and we want the title. 
~fr. White: This is not the original, but a copy that we 
would like to put in evidence in lieu of the orig-inal. 
Mr. vV. Moncure Gravatt: I want to bring Mr. Whitcomb 
around and let him introduce it in evidence. 
The Court: He ought to be abie to testify whether that 
_is a correct copy. 
Mr. vV. Moncure Gravatt: I would like for 
page 367 ~ Mr. Whitcomb to introduce it. He is the man I 
asked to produce it. 
The Court: Mr. Whitcomb, have you examined this copyt 
Mr. Whitcomb: .No, sir. 
The Court: Suppose you read it and say whether it is an 
exact copy. 
Mr. Whitcomb: I couldn't say from reading it. 
Mr. Barrow: If your Honor please, I had that made in 
my office yesterday. 
Mr. J. Segar Gravatt: I do not have any question about 
the correctness of the copy. It is the individual who got 
the copy of the record, and I want him to present the copy, 
and I want the privilege of cross examining him. 
The Court : AJI right; come arm,md. 
Mr. White: I object to having l\fr. Whitcomb recalled to 
~;o into any matters which were not g·one into before. He 
has asked for an original paper, and the paper is here. If 
M. F. WliitcRmb. 
he wants to exapiiµe him with respect tq the p~per, all right» 
but we object to anything further. 
Mr. J. Segar Gravatt: That is all I want tq ~xamine him 
about. 
page 368 ~ M. F. WHITCO~~, 
~ witness qp. l?~palf pf tp.e respo:q~,cnts, re.calJed,. 
testi~~d as f ollqws :' · · 
;By :fyfr. Wp.it.e: I will open it -qp by asking if tp.at is a copy 
of the p~per. 
Q. l\i~r. Whitco~b, I hap.d you c,opy of a letter Qn th~ sta-
tionery of B. Hunter ;Barrow, dated January 22, 1940, ad-
dressed to Galliher & Hug'lle!y, Inp~rporat~~' sig1:1ef~- by B~ 
Hunter Barrow, and ask you 1f that 1s the title ·fµrµ1slied py 
Mr. Barrow to .Galliher~ Hugu~ly? 
A. Do you mean so far as pr<;>of reading! Q. No. · 
A. It appears to be a cqpy. 
The .Cou!t: Thi~.t is about ~ll you can say. 
Mr. White: In response to reqµ~st of c.ounsel for the com-
plainants, we offer this in evidenc.e as "Exhibit No. 15''. 
(The document referred t.o was filed ;rµ~r~ed Exhibit No. 
15--Whitcomb.) · · 
pages 369-3?2 } Oµiitted froµi tr~IJ.script. 
page 373} CROSS EX4l\HNATIQN. 
By Mr. W. Moncure Gravatt: 
Q. You are· Vice-President of Galliher & Hug'llelyf 
A. Yes, sir. · 
Q. You testified yesterday you bought thjs tract of timber 
with the consent of your boss f 
A. Yes. 
Q. You further introdu~ed in evid.cnce the ei:;timijte sig·ned 
by l\fr. Robinson f · · 
A. Yes, sir. 
Q. So that you are the a.ctive ofp~ial qf Galliher & Huguely, 
Incqrporated, ,yI10 11andJ~d tJ1i$ trm:~saction on bep.alf .of your 
corporation 1 · · 
A. Yes. 
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Q. I conclude that you read this title report bcf ore you 
paid your money? 
.A. Yes. 
page 37 4 ~ Q. On pag·e 4 of this title report is as follows: 
"I urgently recommend and deem essential that 
a survey and plat be made of the property and lines definitely 
established. I am advised that there is a plat in existence 
showing the tract of land as 423 acres and this can be used 
to establish the present· boundaries of the land and likewise 
ascertain the present acreage. I am unable to approve the 
title in its present form due to the facts hereinbef ore set out. 
Of course, a proper chancery suit can be conducted and as a 
result thereof a good title to the property under exami~ation 
can be acquired. It is doubtful if this can be accomplished 
in less than three months. In reference to the plat of s1.1,rvey 
heretofore mentioned, I am advised by Mr. Kelley Williams 
that he has seen a plat made by Mr. F'eild, surveyor, in 1937, 
showing- the tract of land as containing 423 ac;res, more or 
less. In any event I would h&ve a representative of the com-
pany to go around the lines of the property to see that they 
are clearly chopped and de.fined. A copy of this plat should 
be recorded with the timber deed.'' You read those recom-
mendations of your attorney before you paid 1he money for 
this timber, did you noU 
A. Yes. 
Q. Did you say anything· about having it surveyed 1 · 
.A. No, because there was a recent survey at that time. 
-Q. Did you have a representative of your com-
page 375 ~ pany to go around the lines of the property to see 
that they were clearly chopped and defined before 
you put your money up? 
.A. A representative of the company, in estimating the 
timber, had seen a survey under date of 1937, indicating 423 
acres, which proved to be incorrect. 
Q. Then, is it not a fact that further in the body of this 
title report you were told that this tract of land had been 
dropped from the land books for a period of 35 years, and 
that it was carried on tl1e land books as 385 acres, I think? 
Isn't that in the reporU 
A. You just read it. 
Q. I have not read that part of it. I want you to say if I 
am correct about that . 
.A. The legal technicalities to a report of that kind of that 
type didn't concern me as much as the fact that we were 
operating on the basis that we thought there was so much 
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timber there and so many acres. What it was carried on the 
land books at would not affect that action. We find it diffi-
cult to understand SQme of those things. 
Q. Now, Mr. Barrow was employed to give you his opinion 
as to this title, wasn't he¥ 
A. Yes, sir. 
Q. Why didn't you accept his sugg·estion and do as he told 
you to? 
A. Because it was entirely possible that Mr. 
page 376 ~ Barrow might not have known or might not have 
-I don't mean that, but might not have seen the 
plat. 
Q. He expressly states in here that he had heard of it and 
that Mr. Kelly "\Villiams had seen it, and strongly recom-
mended to you to have it surveyed for your own protection. 
A. I was presented with a condition where a survey had 
been recently made, and it cost $150 or more to make an-
other, and I thought I could rely on the survey by the County 
Surveyor, and so I didn't go to that additional expense. Why 
he recommended it as he did is, of course, something· I don't 
know, but possibly he had not seen the survey at that time. I 
don't know. · 
Q. Was your survey recorded with your deed-a plat? 
Mr. Bowles: I object as the deed has not been recorded. 
By Mr. W. Moncure Gravatt: 
Q~ Was it made a part of the deed for recorda.tion t 
A. I couldn't say about that. 
Q. Then you disreg·arded the advice of your attorn~y and 
went ahead and closed this transaction t 
A. We did not disregard the advice ·of our attorney. The 
way it is stated in there, it could he implied that the attor-
ney didn't have full information at the time he wrote the 
letter. We did not disregard his advice. 
pag·e 377 ~ Mr. "\V. Moncure Gravatt: We wish this filed. 
(The paper referred to had been marked "Exhibit No. 
15 ".) 
Bv the Court : 
··Q. Mr. vVllitcomb, when did you all cut this timber? 
A. I think it was between April and December, 1940. 
Q. Do you know when you Imel it surveyed? 
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A. ·when we had it surveyed! 
Q: Did you have it surveyed before or after you cut the· 
timber¥ 
A. Probably last fall sometime. 
Mr. W. Moncure Gravatt: The exhibit shows December 
14, and they testified here yesterday that they stopped on 
December 5. 
By the ·Court: 
Q. What made you have it surveyedt _ 
A. The fact that when they got along in cutting, it be-
came evident that there would be a shortage in the timber 
that we got from the tract, and there were rumors that the 
tract ,vas short in acreage. 
Q. Rumors? 
A. Yes, sir. In other words, that would be an explana-
tion of the shortage that we were beginning to experience. It 
would be through one investigating·. 
Q. You had finished cutting the timber before 
page 378 } you actually paid the purchase price? 
l1 .. We haven't finished cutting- the timber to-
day. 1l{e have finished cutting the bulk of it. 
Q. You had finished cutting the bulk of it? . 
A. Yes. 
Q. But you paid the purchase pricet 
A. In the beginning we put up one-third, I understancl. 
Q. Before you paid the final payment you had cut all you 
were going to cut except the pulpwood t 
A. Some small timber, I understand. However, our delay 
in making- the settlement is not a practice on our part, and 
we would have been glad to settle immeclia tely if they had 
been able to deliver good title. We had no reason to defer 
settlement. 
Q. Didn't they offer to settle the title? 
A. I understand-he said it was necessary in order to con-
strue a will before they could be in position to clelhrer title. 
Q. A suit was brought 'f 
A. Yes ; I understand so. 
Q. And the purchase price was not paid-
A. The purchase price-it was never understood that any 
additional amount of the purchase price would be paid until 
such time as t~1e suit was finished, and, about that time, we 
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had gotten along into the cut and could see 
page 379 ~ physically that there was going to be a shortage, 
. and there was something· wrong, and we wanted 
to find out the cause. Having .heard that there might be- a 
shortage in acreage and that the shortage would so substan-
tial, we went to the expense of having it surveyed, which I 
did. 
RE-DillECT EXAMINATION. 
By ]\fr. Bowles : 
Q. The suit to give you title was not completed until Oc-
tober or November¥ 
A. The 30th day of November .. 
By the Court: 
Q. When did you pay the bal~ce of the purchase price! 
A. It has never been paid, but it ·was put up pending the 
outcome of this. 
Q·. When was it put up t 
A. All I can do is to giye the approximate date; I judge: 
about three weeks ago. I forget the exact date. I would 
say approximately two or three weeks ago, but I can't tell 
you exactly. It was put up by the direction or order of the 
Court. 
By Mr. W. Moncure Gravatt: 
Q. Mr. ·Whitcomb, there is an allegation in this bill that. 
you got information another survey had been made showing 
a shortag·e in acreage, and that that was the rea-
page 380 ~ son that you had Mr .. Keedwell g·o in and make 
the survey! 
A. No; I never said I heard another su:rvey had been made· .. 
I heard that there was probably a shortag·e i~ acreage in that 
tract. 
Q. I wondered if you had any information about it . That. 
statement is contained in tI1e cross bill, and I wondered if 
you had any information about it. 
A. I don't know anything about Hie survey. All I know _ 
is that it was rumored that there were not 423 ac.res in the 
particular tract in question, and, upon that basis, when we 
ran into the shortage, we thoug·ht it b.est to have another 
survey. 
The Respondents rest. 
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a witness on behalf of the complainants, having been first 
duly sworn, testified as follows: 
Examined by Mr. J. Segar Gravatt: 
Q. Mr. Hawthorne, state your name, age and occupation, 
please. , 
.A.: W. H. Hawthorne; thirty-nine years old; civ.il engineer. 
Q. Mr. Hawthorne, at the request of Mr. J.fra-
page 381 ~ her did you go on the property involved in this 
suit for the purpose of running certain lines and 
making certain checks upon the survey of Mr. :F'eild 1 
A. Yes. 
Q. Will you state, please, what you did and the results of 
your work? 
A. First, :Mr. Fraher thought that he had about 525 acres 
of land down there, and he asked me if I would go down and 
be reasonably sure that there was not a shortage in this map 
that was made three years ago. vVe went down and ran some 
lines across, and by just guessing· this line up the creek I 
think we found it was reasonably right. Vve couldn't figure 
in latitude and departure-in fact, nothing very sure on the 
creek. I just told him I dicln 't think it was enough error in 
this map to go in and survey this place as it was very rough 
and would cost considerable monev. 
Q. Did you satisfy yourself fro1r1 the check you made that 
Mr. Feild's map was correct for general purposes of a tract 
of land of that character t 
A. Well, it was, as correct as surveys through this sec-
tion that I have run into in the last few years. I have been 
doing· mostly surveying, highway surveying·, and buildings 
and things like that, which are much more accurate, but I 
think that that is as accurate, this I found down there, as vou 
generally find in land surveys. ., 
page 382 ~ Q. Did you go into this property for any other 
party? 
A. I went in at the request of Hutton Barban Lumber Com-
pany, from Hickory, iNorth Carolina. Mr. Cushbar bought 
an option on the timber, and asked that the creek be run out, 
and Mr. F'raher asked me to do what Mr. Cushbar wanted, and 
I was to check it out latitud eand departure for him and also 
the acreage. It took longer than we expected, and he came 
there just as we finished plotting, and I checked it and turned 
my field notes over to him, and he said that he would send 
them back. Since then Mr. Cushlmr died, and I have never 
been able to get them back, and they are filed somewhere in 
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the lumber company's office. It seemed to satisfy Mr. ,Cush-
bar, and he came and cruised the timber. 
Mr. Bowles: We object to that. 
Witness: I asked if the map was all right--
The Court: Don't tell what he said. 
By Mr. J. Segar Gravatt: 
Q. Did you ever have any indication that your work was 
not satisfactory? · 
Mr. Bowles: Wait just a minute. That .is what the other 
man said. H~ can't tell what he said. 
The Court: He cannot state what' somebody else said to 
him. 
· Mr. Bowles: Or the indications. , 
The Court: That follows. I assume his work 
· page 383 r was satisfactory to his employers. 
By Mr. J. Segar Gravatt: 
Q. Mr. Hawthorne, have you, in your checking of the lines 
and the acreage on this plat, had from any source any other 
information which would indicate to you that the acreage in 
the property was not there according· to your survey? 
.A. No, sir; I have not had any. I think I checked as closely 
with the data I had as I could, and since I got the correct 
data on it I have never checked it out. 
Q. What sort of instrument did you usei 
A. I used a transit. 
Q. Can you tell anything in the turning· of your angles 
with a transit in regard to whether or not a survey is accu-
rate or notf 
A. You could do it much more closely than you could with 
a compass. As a matter of fact, I don't think a compass is 
recognized as an engineering instrument except: probably 
more or less for direction. If a person goes to check up lati-
tude and departure, I don't think I ever heard of anyone 
using a compass on it, and, as a matter of fact, the United 
States Government doesn't allow you to use a compass. 
Q. Is it possible to make an accurate survey with a sur-
veyor's compass? 
A. I would not think so. 
Q. What would the use of a surveyor's compass 
page 384 r normally bring about in the way of a variation 
in the acreage of a tract surveyed with a com-
pass? 
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A. Well, I don.'t know exactly how to answer that, but a 
compass is just an ordinary compass; a surveyor's comp~ss 
.sits on a jigger i.:;tand, and the needle is loose, and if you shake 
the needle you lose the magnetic course. You read the angle 
and you figure the course. You can't read a compass within 
thirty minutes except as a guess because there is · no deflec-
tion of less than thirty minutes. 
Q. So if these two plats of Mr. Feild and Mr. Keedwell 
were made with a surveyor's compass, they would not be ac-
curate as to area anyhow, would theyt· 
A. There would be a variation. 
Q. Would the method of computing· the acreage make any 
appreciable difference in the acreag·e where the plat itself 
is based on field notes that are made with a surveyor's com-
pass? 
A. If they had the field notes direct, the acreage would 
be the same. It would depend entirely upon the field notes. 
I don't lmow whether I understood your question exactly, 
or not. 
Q. These gentlemen have testified that the triangulation 
method is not very accurate for comi{uting acreage-that a 
Jllanometer is not very accurate for computing acreage. I 
. ask you if computations made by those methods 
page 385 }- on a plat which was clra wn from field notes made 
·with a surveyor's compass would not be as ac-
curate as you would ordinarily expect to get? 
A. I think a planometer is a more accurate instrument 
for computing than a field compass is of surveys. I think 
the people who sell these planometers state that they are in 
one-half of one per cei:it, and I am sure no ·one in the field 
has done work that close because I have been in swamps and 
it is ahnost impossible to walk in them. 
Q. Is it as easy to carry a chain and take your mea~ure-
ments accurately, within any such degree of accuracy as these 
gentlemen have been undertaking to require about this plat, 
in that timber down there f 
A. I think it would be very difficult, and it would take 
a lot of time to make this survey, and I would hate very 
much to do it with a degree of acruracy. I have made up 
surveys with accuracy, but it has taken a lot of time. and cost 
a lot of money under conditions like down that creek in that 
swamp. 
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CROSS EXAMINATION .. 
By Mr. Bowles: 
Q. Are you a licensed surveyor t 
A. No, sir, but I qualified in the ~.,ederal District Court 
in South -Carolina as a civil eng'ineer. I might 
page 386 ~ add that I made arrangements to become a li-
censed surveyor, and Judge Watkins, of the Fed-
eral District of South Carolina, held you do not have to 
he licensed to qualify in his court, and pay, $35.00. 
By the Court: 
Q. ·where did you g·et your engineering knowledge! 
A. I just learned jt. 
Q. In the field f 
A. Yes, sir. I have been at it twenty years, and, in fact,, 
I am employed now as an engineer and have been for the last 
twelve years. . 
Q. By whom are you employed 1 
A. Slaughter, Savil!e & Blackburn. 
By Mr. Bowles: 
Q. If you go around a plat and it e.loses, that is a pretty 
good indication that your compass has been fairly accurate 
all around, isn't iU 
A. There are two ways of closing; you always have an. 
error, and it depends on how much error you have, and you 
can force those things. 
Q. ·A reputable surveyor doesn't do that, does he·f 
A. Possibly not, but it has been done lots of times. I 
have checked them back in quite a f cw cases. 
Q. But it is true that if you go by a compass and the sur-
vey of the boundary does close with reasonable 
· page 387 ~ closeness, that is a very good indication that your 
compass bearings have been pretty accurate, isn't 
itf 
A. I don't think to run with latitude and departure is the 
true way. Mr. Waddell stated you get the latitude and de-· 
parture from the angles; the only way that he could have· 
meant that is by using a transit and figuring· tiie courses iu 
after-. 
Q. But with the variance, if you close that indicates that. 
the compass bearing is pretty accurate, doesn't. iH 
A. It indicates it is accurate if they close. 
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Q. If it appears that Mr. Keedwell's map did close, it in-
dicates that 1t is accurate 1 
.A. If he didn't force it to close. 
Q. Have you checked it to see whether he did? 
A. No. I asked for the map; it was in Alexandria, and I 
couldn't check it there. 
Q. You would not be willing· to say here, from what you 
have seen and heard, that Mr. Keedwell did close¥ 
.A. No, but you can't tell whether he forced it, or not, as 
far as that is concerned. 
Q. Now, I understand that the first occasion on which you 
went to this tract was maybe three or four years ago? 
A. I think it was about 1937 and possibly over into 1938. 
Q. The occasion for your going there was be-
page 388 r cause Mr. Fraher thought Mr. F~eild 's map was 
incorrect? 
A. No ; I don't think so. I think he thoug·ht the lines were 
not accurate. 
Q. He thought that_he had 500 acres1 
.A. I think he found an old map of 1,500 acres and sub-
tracted the land taken off and found 525 acres left. 
- Q. And you went down there for the purpose of trying to 
find out whether or not Mr. Feild had made an error on the 
down side, to see whether this tract contained 525 acres f 
.A. That was one reason, and to check the line over. 
Q. And you did both? 
A. Yes. 
Q. You ran all around the line f 
A. No. 
Q. You checked only a part of it 1 
A. Yes. 
Q. Just what did you do with the creek f 
A. I didn't do anything with the creek on that occasion. 
Q. You just made a rough guess? 
A. The only thing I did with the creek and this map is to 
figure it roug·hly. 
Q. By checking the creek and going over a part of it, you 
formed an off-hand idea there were about 423 acres in the 
tract! 
page 389 ~ 
A. No. 
A. .. I took it roughly 423. 
Q. And you have not at any time, from your 
data, accurately figured it t 
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By the Court: 
Q. Mr. Hawthorne, from what has been indicated today 
hy all of these gentlemen representing the surveying pro-
fession, would you say that that branch has been accurately 
surveyed by anybody? I 
A. I couldn't say that, your Honor. It is a tough job, 
whoever did it. I did it as well as I could. I went over it 
twice, and it would not close the first time, and I went back 
and did it the second time. While checking in the 423, I 
would say it would take probably six or seven times to check 
it with the chain, because there are places that have mud. 
Q. Whenever a line runs around a branch, is it your un-
derstanding that the line goes to the outside of the branch, 
to the thread of the branch, or where does it gof 
A. Where there is a stream, in most cases it is to the. 
middle of the stream unless the riparian rights a.re specified. 
A small stream like that, it would be to the middle of the 
stream. 
Q. Do any of these surveys indicate that the middle of 
the stream has been accurately surveyed f 
A. Do you mind my looking at some of these 
page 390 ~ data Y I have not seen all of them. (Witness looks 
. at maps.) The indications, I mean the sig'Ils, on 
this map indicate that he did go down the branch. He has 
not drawn them straig·ht, but whoever, if he did go down 
the branch--
Mr. Bowles: Tliat is "Exhibit No. 1", Mr. Keedwell's 
map. 
Witness:. This is Mr. Keedwell 's map. I don't see the 
number. 
By Mr. J. Segar Gravatt: 
Q. What is the method used in surveying a branch f 
A. Either to run the courses rig·ht up the branch by taking 
the center line, or a center line at each bend, or· to run a 
straig·ht line up the side and measure down. 
The Court: That is what is called an offsetf 
·witness: An offset. Those are the only two methods I 
know of. 
By Mr. J. Segar Gravatt: 
Q. Are there very many bends in ·that branch Y 
A. Yes, sir ; lots of them. 
Galliher and Huguely1 Inc., v. E. S. Fraher, etc. 233 
G. I. Vaughan. 
By the Court: 
Q. Are the bends actually in the branch indicated on any 
of these maps7 
A. Ye~ sir; there seem to be quite a few of them on both 
of them. This map is of a smaller- scale, and it doesn't show 
as much. The bend would show more on a larger scale. 
page 391} By Mr. Bowles: 
Q. The larger scale map is the Keedwell map? 
.A. Yes, sir. 
G. I. V.A.UGHAJ.~, 
a witness on behalf of the complainants, having been first 
duly sworn, testified as fallows : 
Examined by Mr. J. Segar Gravatt: · 
Q. Mr. Vaughan, what is your occupation t 
A. I have been sawmilling-the lumber business-and 
speculating in timber. 
Q. How old are you, Mr. Vaughan? 
A. I was sixty-one the 2nd day of last .September. 
Q. What portion of your life hav eyou spent in the lumber 
business, sawmill husiness and peculating in timber? 
A. I started in 1908, and I have been in that business ever 
since. 
Q. ·wm you state to the Court what is the usual proceed-
ing· of a ·timber estimator in looking over a piece of tim.ber, 
what are the factors that must be considered in determining 
what the value of any given piece of timber is? 
A.. ·well, sir, to grade the timber is one ; log·ging the piece 
is another; the way of transporting the lumber is another. 
Q. In estimating the number of board feet in 
page 392 ~ a tract of timber, what is the procedure usually 
adopted? 
A. Well, sir, I usually go into a tract of timber and first 
try to determine the acreage that is in this tract, and then 
I go through and try to average up the amount 0£ feet it 
will cut in the boundary of the timber. 
Q. How do you determine how many acres are in a tract 
of timberf 
A. Sometimes I step the amount of acreage and make my 
calculation to that effect. 
Q. A.nd is there any way of determining how many acres 
are in timber? . , . . · 
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A. No. I usually go upon my judgment, of how many acres 
I think are in timber. 
Q. In estimating the number of board feet that a given 
tract of timber will cut, what do you do 1 How do you do 
that¥ 
A. Well, sir, I go into a body of timber and I go through 
it pretty carefully, and try to average up about how many 
feet it will average per acre in the body of timber. 
Q. Now, the first thing, as I understand you, that you have 
to do is to form some estimate of the number of acres that 
are actually standing in timber? 
A. Yes, sir~ 
Q. Then you go through and· 1ook at this timber 1 · 
A. Yes, sir. 
page 393 r Q. And from your own judgment and experi-
ence, arrive at that you think, from what you see,. 
the timber will cut out t 
A. Yes, sir. 
Q. Now, Mr. Vaughan, is that a matter of estimation or 
an opinion t 
A. That is my way of estimating it. 
Q. Is there any way that you know of to ascertain the: 
amount of timber in a given tract that is not a matter of judg·-
ment, opinion and estimate¥ 
A. What? 
Q. That is not based on judgment, opinion and estimate t. 
A. Certainly there is no other way I know of. 
Q. Then, after you have made that estimation, does or does 
not the grade of timber and the type of the tree influence. 
your opinion as to the monetary value of the timber 1 
A. Certainly. 
M:r. Bowles: The same objection. 
Tl1e Court: What is the objection f 
Mr. Bowles: The same one that was made all along. Mone-
tary value has nothing· to do with the quantity. 
The Court: The objection is overruled. Save his point. 
By Mr. J. Seg·ar Gravatt: 
Q. Mr. Vaughan, then how would the logging· 
page 394 ~ conditions affect the y:alue of a tract of timber y· 
A. It affects it rig·ht much wI1en the logs are 
l1ard to get out. It naturally costs more than with goo(l 
logging. 
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Q. Does the distance, cost of transportation, of a piece of 
timber influence its value f 
A. It used to considerably, and in these days it seems to 
have much effect because they are hauling lumber now on 
trucks. When I first begun sawmilling it did affect it con-
siderably. · 
Q. When all is said and done, is it or not a fact, Mr. 
Vaughan, that the amount to be paid for a piece of timber is 
a matter of uncertainty, based upon the possible errors of 
human judgment f 
.A. It certainly is a fact; yes, sir. . 
Q. Isn't it also a matter of general knowledg;e that all tim-
ber men, if they .buy and sell a suflicient amount of timber, 
sooner or later overestimate a piece of timber and sooner or 
later underestimate a piece of timber? 
A. Yes. It has happened to me a considerable number of 
times. 
Q. Isn't it a fact that the buying and selling of timber trees 
is, as a matter of common knowledge to people who live in 
a timber section, one of the most risky and hazardous busi-
nesses in which a man can engage? 
Mr. Bowles: If your Honor please, that is a 
pag·e 395 ~ question I will have to object to. 
The Court : I think that would be a matter of 
opinion--his opinion. I don't know whether it would be 
proper, or not. 
By Mr. J. Segar Gravatt: 
Q. Mr. Vaughan, have you known of many timber mei1 
who have gone broke ·v 
Mr. Bowles: vVe object to that. If they all had these ex-
perts, they would all go broke. 
]\fr. J. Segar Gravatt: I will ask the converse of that 
also. 
Mr. Bowles: I don't think that is material. 
The Court: I don't think that has anything to do with it. 
Mr. J. Segar Gravatt: All right. -
By Mr. J. Segar Gravatt: . 
Q. Mr. Vaughan, doesn't the way that land is set in timber, 
whether it is thick or sparsely set in timber trees, influence 
the value of the timber? 
A. Yes. 
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Q. Now, Mr. Vaughan, having set forth a number of ele-
ments which must be considered in determining the value of 
a given tract of land, assuming that in estimating a piece of 
timber, in purchasing a piece of timber, a man has been mis-
led to the extent of the area of the tract, do you 
page 396 ~ think that it could be said with any degree of 
certainty what element has caused the deficiency! 
Mr. Bowles: Is he talking about quantity or value¥ 
The Court: I suppose both. 
Mr. Bowles: I object to the question as to value. I do 
not know about the quantity and deficiency. It is not any-
thing as to quantity that is material. 
By Mr~ ,J. Segar Gravatt: 
Q. Assuming that a purchaser has made a mistake in the 
area of a tract of land on which he has bought timber, in 
your opinion could it be said that any loss of money which 
he suffered was attributable to the mistake as to acreage 
any more than to any other mistake in judgment which he 
mig·ht have made in appraising the value of the property? 
Mr. Bowles: I certainly want to object to that. A mistake 
in grade might effect any loss of money. 
The Court: I overrule the objection, and you can save 
the point. 
A. I would not say so. 
By the Court : 
Q. Could you say so with ref ere nee to the quantity of tim-
ber that might be standing on the tract? . 
A. Well, your Honor, if I was going· in to estimate a piece 
of timber and used my judgment and agreed to pay a cer-
tain price for it, and it fell short, if I made it fall 
page 397 ~ short I would feel like it was an error in iny 
judgment, and I would stand the loss. 
Q. As to the quantity? 
A. Yes, sir. 
Q. And quality! 
A. Yes, sir. 
Q. As to the area of the tract of land t 
A. That is right. 
Q. You consider then-
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Mr. Bowles: May I object to that question and the answeti 
The Court.: Yes ; and it is overtuled. 
Mr. Bowles.: I ask that it be stricken from the record on 
the ground that it is this gentleman's opinion, a~d on the 
ground of the objection that I previously made. 
The Court.: The objection is overruled;, and exception 
noted. 
By the ·Court: 
Q. Then as to the area of a traet of land on which timber 
might be offered to you, if you found you did suffer short-
.age in the matter, according to what you say you would con. 
sider it an error in your own judgment and estimation? 
.A. Yes. 
Q. You say you would suffer this loss Y 
page 398 ~ A. Yes, sir. 
Q. Suppose you found the error was the other 
way and you had made an estimate-
.A. I feel like I would be entitled to the gain. 
Mr. Bowles: I wish to note the same objection. 
The Court: The objection is overruled. 
By Mr. J. Segar Gravatt: 
Q. Mr. Vaughan, how long do you think it would take a 
competent estimator to properly appraise a tract of land 
with an area of from 390 to 423 acres, located such as this 
property is out· here? 
A~ I ·would say about two days to give a proper estimate. 
·Q. Do you, in your opinion and in the lig·ht of your ex-
·perience, think that it is possible to arrive at a sound esti-
mate of the timber on such a tract of land in three hours 
and a half? 
A. I do not. 
Q. Mr. Vaughan, in estimating· a tract of land containing 
between two and a half million and four million feet of tim-
ber, how close would you consider that an estimate should 
come in order to be within reasonable limits of mistake? 
Mr. Bowles : If your Honor please, I do not know any 
figures in this case that go to four million feet. 
· The Court: Put it two and three-quarter million feet. 
page 399 ~ A. I consider in ten or :fifteen per cent it would 
be a pretty good guess. 
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By Mr. J. Segar Gravatt: 
Q. If the owner spent three hours and a half in estimating 
the timber, how wide a yariation would you expect to allow 
him in his resulU 
Mr. Bow1es: · I object because it would depend entirely on. 
how fast and how able the estimator is. 
The Court: It is a matter of opinion.. The objection is. 
overruled. · 
Mr. Bowlea·: Exception. 
A. I couldn'ttell because it is more of a guess in estimating·7> 
but he should spend more time than that. 
CROSS E..."\JUIIIN ... i.\.TION. 
By Mr. Bowles: 
Q. You were asked about estimating the value of timber,, 
and you included the elements of grade, loading conditions. 
and the way of transporting. The questions I will ask you 
are confined solely and only to the proposition of quantity_ 
Now, we will assume that nobody has asked you to go into a 
piece of timber to determine anything about grade, anything 
about log·ging• conditions and anything about the way of trans-
porting, but simply to go into it to find out how many board 
feet it will cover; do you understand what I am getting aU 
A. Yes. 
page 400 ~ Q. If that is all you are undertaking to do,. 
where the timber was, and how it could be gotten 
out, and I1ow good it was, it hasn't anything· to do with the: 
estimate of the quantity! 
A. As to quantity, no. 
Q. The only thing that has anything to do with the esti--
mate as to quantity is the question of how many feet it will 
cut, isn't it¥ 
A. That is correct. 
Q. If there develops a shortage in quantity, in logging 
conditions and in transportation, the acreage deficiency would. 
materially .affect that shortag~, would it nott 
A. It would be bound to. 
Q. When you go into a piece of timber to estimate it, ·you 
say tlle first thing you do is to determine the acreage? 
A. To try to. 
Q. The best way to dctermfne it would be by survey,. 
wouldn't it? 
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A . .Certainly. I mentioned that, to have it surveyed. I 
form my own opinion how many acres are in a tract. 
Q. If you go into a tract, and you had a recent survey by 
the county surveyor, would you rely .on iU 
A. I would have to do it. 
Q. If you did rely on it, and it turned out to be 80 acres 
short, you would be wrong in your estimate, would 
page 401 r you not! 
A. Yes, if it was 80 acres less than I thought 
it, it would run short. 
Q. That would very materially affect your estimate, would 
it not f 
A. I suppose it would. 
Q. Aud inasmuch as you say quantity is one of the ele-
ments you say you consider in determining· value, it would 
also materially affect the value, wouldn't it f 
.A. vV ell, in my experience, I always try to get the amount 
I think is in the boundary of timber and what I am willing 
to pay for it,-the boundary and the price. I don't know 
about anything else. 
Q. w·hat I asked you was if there were 80 acres less th~re 
than you had been told and you thought, it would materially 
affect the question of price as well, wouldn't it? 
.A. I suppose it would. 
RE-DIR,ECT EXAMINATION. 
By Mr. J. Segar Gravatt: 
. Q. Mr. Vaughan, Mr. Bowles bas asked you a question, 
assuming· that you had a county survey showing 423 acres 
of timber land and it turned out that you had 80 acres less 
of timber land. The facts of this situation are that-
Mr. Bowles: I beg your pardon. I don't think 
page 402 ~ I stated it as the fact. 
The Court: Let him finish. 
By Mr. J. SBgar Gravatt: 
Q. The facts of this situation are that there was a plat 
showing· 423 acres, wl1ich included a considerable area of 
railroad company right of way, of open field, of swamp laud, 
of brush land upon which no timber was gTowing-; would you 
undertake, Mr. Vaughan, to rely on that plat without making 
any estimation of your own, as to the number of acres that 
were set in timber? 
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A. Certainly I would .find out the number of acres I thought 
in timber,· and use my judgment to that effect. I would not 
consider brush land and open land. 
Q. Would the number of acres shown in the entire plat 
control your judgment as to the number of acres that were 
in standing timber u;nder the circumstances I outlined to 
you? 
A. I do not understand your question. 
Q. Would the number of acres in the entire tract control 
your judgment of the number of acres that were set in stand-
ing timbe·r where the plat itself contained considerable open 
land, the right of way of a railroad company, swamp land 
and land upon which no timber actually was growing! 
A. No; it would not affect my judgment of the timber at 
all. I would try to get an estimate of the timber; that is 
what I would try to do. 
page 403 ~ RE-CROSS EXAMINATIO,N. 
By Mr. Bowles: 
Q. If you had a plat showing so many acres, and some of 
it was in open land, wouldn't you estimate the number of 
acres of open land and deduct it from the total to determine 
the number of acres in timber? 
.A. I would try to use my judgment. 
Q. Isn't that the way you would go at iU 
. A. Yes. 
Q. You would not expect the seller was selling you any 
timber on the railroad right-of-way, would you! . 
A. No. ' · ' 
J. TEMPLE WADDELL, 
a witness on behalf of the respondents, recalled, testified as 
follows: 
Examined by Mr. Bowles: 
Q. Mr. Waddell, during· a further conference with you, :Mr. ) 
LaPrade and Mr. Feild, I believe Mr. Feild used a planometer I 
in your presence and in l\!Ir. LaPrade 's presence f 
A. Mr. LaPrade ran the planometer around and Mr. Feild 
checked it. · 
Q. I ask you to read the language which has been written 
on Exh~bit No. 13 by the three of you~ 
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A. ''This map calculated by Mr. Feild's plan-
page 404 } ometer, 390.8 acres.'' Signed by B. W. LaPrade, 
J. Temple Waddell and J. C. :Feild. 
Q. And the date is there 1 -
A. May 28. 
Q. That is planometered as to the entire area shown on 
Exhibit No. 13? · 
A. That is right. 
Q. That does not include the railroad or this e~tra 125 
f-eet which you spoke of¥ 
A. It does not include it. It includes the railroad. 
Q. Is that planometering that was shown by Mr. Feild the 
same thing which you all did previously! 
A. Yes; there is less than an acre difference. 
0. D. DUNCANSON, 
a witness on behalf of the complainants, having- been first 
duly sworn, testified as follows: 
Examined by Mr. J. Segar Gravatt: 
Q. Mr. Duncanson, state your name and occupation, please, 
sir. 
A. Fifty-two; I am in the sawmill business. 
Q. How long have you been e1;1gaged in the sawmill busi-
ness f 
A. Ever since I was about twelve or :fifteen years old. 
Q. Have you hacl any experien~e in that con-
page 405 }- nection with estimating tracts of standing tim- · 
bed 
A.. I have. 
Q. Please state what experience you have had? 
A. I have bought a lot of timber for myself and estimated 
a lot for other people-individuals and right big concerns. 
Q. I wish you would state to the Court the various ele-
ments of judgment that enter into determining what the \Talue 
in money is of a tract of timber. 
Mr. Bowles: I want to save my objootion; and may it be 
understood that, as to all of these witnesses, the same objec-
tion will run? 
The Court : Yes. 
A. Do you want to know how to proc:eed to go ahead and 
estimate a tract of timber? 
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By Mr. J. Segar Gravatt: 
Q. Yes. 
A~ We have an instruction to go out through the tract of" 
timber and ~ome in and make a report. The first thing the 
concern wants to know is how much timber do you have and 
how dqes jt lay, the lay of the land, the cost of hauling it to 
delivery point, the size of the timber, what the cutting shoukl 
be, the. per cent of large and small the best we can get at it,, 
and, of course, naturally, he would want. to know the acre-
age that is in the farm; and then we would go over the tim-· 
ber and try to determine what is there, try to, 
page 406 ~ .find out what open land there was and what acre-
age is in swamp, and, I daresay 2 most of the con-
cerns know about what acreage they have in standing tim-
ber. Even if it is 2,500 acres, I daresay they would knm~ 
about what acreage there is in merchantable standing tim-
ber. 
Q. In determining the number of acres in any tract of 
land that is set in standing timber, how do you proceed to, 
arrive at that? 
A. What do vou mean-the cosU 
Q. No. I am .. not assuming that you know the number of 
acres in a farm; how do you proceed to arrive at how many 
acres included within the boundary line of that farm are set 
in standing timber 1 
A. We usually step a good bit of it; at times we walk around 
it, and, with our experience, we have a fair idea. In esti-
mating the timber, we would have a fair idea, and in esti-
mating the open land and timber. 
Q. Do you have to take into consideration the number of 
acres that may be in swamp land or waste land that is not 
growing· in merchantable timber? 
A. No, sir; we don't put that in. 
Q. You ¢Ion 't include that? 
A. No, sir. 
Q. How do you treat that? Do you have to make an esti'-
mate of thatr 
page 407 ~ A. We usually call them brakes or swamps, and' 
we report along· that line how many brakes are 
in a certain acreage. Tlmt is the way we do it. 
Q~ Now, :Mr. Duncanson, isn't it a matter of judgment, es-
timation, and the opinion of the individual, ns to bow manv 
lioard feet of timber are in a tract of land f Isn't that true"'Jt 
A. Yes, sir. 
Q. Then, after you have determined tI1e amount of timber 
.. G-alliher· and Huguely, In~., ,1• E. ~. F1·_ah<fr; c_i.c.." 2.~ 
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ihat is th.ere, .doesn't the grad.e ai1d .the size of t,.1e trees iu .. 
o Jiuence th~ d~te.rmin.ation a.s tQ what the monetary Y&lue. of 
the prop~rty w.ould .be Y 
A,. X ~s) siJ·; it. ce.rtainly does, . . . . 
. Q. Wha.t iJ1fluence would swamp, low. or miry conditions 
.have 01.1 the. value of a p'iece of standing timber :f · 
A. It_ would have a g-reat d~al to do with it_,. and tbe. co~t 
pf i·emoving the. timber. . . _. . . 
Q. lsJ1 ~t that a ma.tter that has to be estimated in the judg-
ment of the _man. who is getting ready to. bµy the. property 1 
A,. Certainly.. . . · . . . . _ _ J 
Q. . .He has to d.etermiue from tlie JJhysical facts what the 
SJost will be of r~moving the timber, doe$ he. noU .. 
. A_. Yes". · 
. Q. And th.at £actor, of course, conb·ols the price i . 
. A .. lb.at is rig·bt .. To my way of thinking it 
page 408 } wo_uld,. It always has. 
. . Q. M:r. J)µncansor.1, fo e~timating· a tract of 
tim°Qer containing from .two and a lu~.lf tu three aud a quar-
ter million feet of tj_mber, how long· a time would it take a 
competent. estim&tor to form .a. sound op,µ1fon as. to. what the 
timber would cut out 1 
\, A.. That would de_p~nd on the lny of the land, the roug·hness 
t>f it; som.e blocks of timber J;1re so much ~asier Jo -g~t _out. 
This L,nd you hav~ in mind, I had occasion to be there, and 
J WOU}Q. Upt, like to go. cloWn a.1J.y less than two OJ" t}1ree clays 
·to block it out, ·and it seems to me the blocking· would be 
complicated; it is vety roug·h timber to travel throug·h. 
Q. :What do ·you mean by t.he term: ''blocking it out''? 
c :A. We· don't altogether go by the number of acres, but 
we· gd in- a b19ck,. one block, and tlten go and estimate another 
block. · · · · · · . 
·: Q. ·Have you seen this piece of timber and have ym.t been 
ove:r rt¥ I ·mean h~ve you been over it since· the timber was 
tmtt ·. · · · " t 
.A., Yes, sir .. 
- Q. Do you know -the "type of ·soil and the conditions exist-
ing there 1 · · · · .. 
t A. J tl~i11k . so~ ~- : . . _ . _ _ . ~ , ·· L 
Q, In your opinion, could a competent <~stimate of that 
· timber be made in three and a half hours t 
page 409 f A. I could not bave. 
Q. Mr. Duncanson, in estimating a tract of land 
of from two and a ha:lf to three and a quarter million feet, 
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what is. a ·normal :variation in the estimate and the amount 
of footage. that.is actually cut out! " 
A. That usually runs a.round ten per cent, to be frank with 
you.. I have fallen beneath ten per cent; I have done worse 
than that, I am sorry to say. · · ..
Q. What is a normal variation in that amount of timber f 
. A. T would say around ten per cent. 
Q. Isn't it a fact, Mr. Duncanson, if a man estimates 
enough tracts of timber, that sooner or later he will fall con-
siderably below ten per cent in the course of human experi-
ence? 
. A. I told you that I, myself, have· done it. - _ 
Q. Do you know of any timber estimator who has estimated 
large tracts of timber ov.er a period of ten 9r :fifteen- years 
who has not at various times gone over considerably or under 
considerably. -in .estimating? 
A. I never saw one in the woods that didn't make mis-
takes, in my experience. · 
Q. Do you think,. Mr. Duncanson, that any man investing 
his money in standing timber can be certain of the bargain 
that he has made before he actually- gets- his timbed 
A. Mr. Gravatt, I see no .reason -why he .s.hould 
page 410} not be reasonably sure. - In some cases-there- is 
a doubt,. but most people who buy-timber do think 
they are right, . if they ~re . wrong·. . 
. Q. Are mistakes in. the estimation o'f, timber &nd -in the 
parcels or tracts. of timber . to. be expected' and taken into 
consideration in the normal operation of the busi~ess, or not? 
A. Certainly they are. . . · · . -· .. 
Q. Did you, Mr. Duncanson, go on this tract of land and 
estimate .the ·ainount of pulpwood standing· at this time? 
A. I did. 
; · Q. When did you do that f 
A. ·Yesterday. 
Q. What was the result of your estimate? . _ _ . 
A. I thoug·ht it would e:ut ~,500 or l,600 c~>rds ·of _pulp-
wood. ·. : . . ·. : . . 
Q. Did you look at the timber that is left standing? 
A. I went around it but we did :µot go i11side. I didn't care 
to. : Mr. Fraher would have to drive anq. drag Ille in -th-Gre. 
Q. F-r.om. "rl1at you could ·sec_ ~ror~ going :al;ound the out-
side bounda:y of _this _timb~·r, what fa Y.Olif _opinion as to the 
amount of timber left therer· · · :· 
A. It is a hard piece of timbc1~ for anybody to get in there. 
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,- ];: would say from _going around it, it is -approxi-
page 411 } mately 200,000 and probably more or less. I 
didn't go into it, and I -cau 't say that that is a 
fair and conservative estimate. ·. · · 
CROSS EXAMINATION. 
By Mr. Bowles: . . 
! Q. You say you went through it yesterday f 
I, .A,. Y.es. . , . . . . 
Q. How long did you stay th.ere yesterday?. :: '' 
A. I think we· got there about ten· o'clock and lef~ ~about 
fom:.:thitty · or :fiv~ o'clock. · . · 
Q. And all that time you didn.'t succeed in getting into 
this place? 
A. No. We went around it, but didn't go into it . 
. ·Q. Do you think that is a pretty accurate estimate of 200 
or 250¥ 
A. I didn't say 250, but I say approximately 200. It might 
go over or under it, but I don't think I am very far from it. 
Q. How long did it take you to walk around it? · 
A. I. don't hardly ,.know. ""\Ve we1;1t on one side in th~ morn-
ing; Mr. Fral1er took me down one side in: the·morning, and 
in the afternoon we went around the other side. I don't know 
exactly how loilg it took' us to walk around. Mr. rraher said 
that he thought there were 25 or 30 acres, and 
page 412·} l' reckon ·if we went -right· around it_ wou~q. take 
, · an hour and a half. I expect I could get-around 
in an hour and a half. 
Q. Do you know Mr. ·s. S. -Robinson f ~ 
A. Very well: · 
Q. Down in King V{illiam 1 
.A.. I do. 
Q. Yon have estimated tiniber with him, haven't you Y 
A. We have been together several days sometimes. 
, Q. You have been there cruising with him? 
A. Only on this particular tract. 
Q. Didn't you show l\fr. Robinson the Wheeler tract in 
Dinwiddie? · · 
A. Yes, sir. 
Q. That contained 2,500 acres? 
A. Yes; 2,600 acres.· · . 
Q. And I tl1ink it involved around · $6,500 T 
·A. Yes. · · 
Q. You all stayed in there one day, didn't you Y 
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A .. NP~ :Mr. lwbinsP.1-l was up thei·e I thillk a p~t. of three 
flays~ . . 
Q. One day yon. _{!ruised . th~s. timber with. him t _ . 
· A1 Tb.9 'first -~~Y _we droYe a.round ·and did some walking,, 
a1_1d th<3 ne~t day we got 9ut. . · · 
. Q. .And th~t · had ·2~600 a.~res 1 
. A. Ye_i;;. _ . . . __ .. 
page 413 ~ Q. Now, )£r. DuJ1~~1s(m, your method of crui~ 
·.. . jng·, I take it, ~ dj.ff~rent; you go ig.to a piece o! 
tim.~r, ~.nd y9u. first get ilP. idea of th~ miIIJ.ber of ac.J:es hl 
the b9unparyf · · 
A~ Yes; nafa.i+~.lly. we. w.~:nt ta k~pw t4e a.cresr. . Ji That is one, of the. 111os_t ;ma,.terW things about it-I an, 
f ·ng about qy.~ntities_ riowT · . _ .. 
_ A.Quantityf_ . . ~ . _. 
Q y .. . es. .. . - ·- . 
A. You _dou't bave._tQ_know the acrQ$· ~actly tq know tho,, 
qua.ntity-not; al.together. It is not necessary that we should 
}{now the ~,xact nJim.Qe:r of a.cres unless we hq.ve it .. S"Q.rveyed+ 
l nev~r had a piece 9f timber- s~rveyed_ i.n my llfep 
· Q,. Y 01,1. gQ. in ~d take· sainples, don't you. 1 
A. l dori't _know what you ca.11 "saJUples'' .. ·· ·-We·· block it 
ofr and. ~sti:Jn11te it. , _ · · · , 
Q,. You block off at one plq.ce and then bloclr off at anotheY 
place, lUld then avera.ge ·np ho\V much it would cut per acre? 
· A, ¥ea, ~hi, · · .. · · 
:·Q,. And then ys:m niultiply it by the' number of· acres? · ', 
A. Y ~s, slt,. Some· people do t:b~t altogeth~r fflld so-me, do 
not · · 
Q. But that is one· way of doing itf 
· A. That ·fa one way of doing it; yes, sir-. : 
page 414 ~ Q.· And that is a pretty accurate- w&.y ol clofng 
· 'ft, isn't i:t? · · · · 
A. Some ·people thinI( so and some do· not · 
Q. You said a variation of around fifteen per cent is pretty 
good; what do you think of a variation around 80 acres in, 
three and a quarter million? · · · 
A. I woufcl say it· Is a pretty good mistake. 
Q. W ouid ·you say· -it is due to tI1e · -ac1~~g"e'f . ~ . 
A. I don't know. 
Q. If yon went into a tract of' timber and you we·re handed 
the county surveyor's plat of that tract, showing· so many 
acres. would you rely on it f 
A. I would if taking out the swamps and ,fields.. I think 
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the ordinary person would do it. I would see nothing wrong 
about it. 
Q. What you would do would be to take the number of 
acres shown on the plat, and you would deduct what you 
figured was open land and swamps and fields f 
A. That is true. 
Q. And that is the way you would g·et at your acres in 
timber! 
A. I don't know that I would go altogether by the acre. 
I would want to know what was in the boundary as well as 
the acres. 
Q. We are talking· about how many acres are 
page 415 ~ in timber. 
A. You would want to know that; yes. 
Q. Then you would g·o throug·h the acres and the timber 
which you had already determined, and figure out what would 
be the average of acres 1 
A. We would take both angles. 
Q. If you liad gone into a piece of timber and understood 
the acreage from the county surveyor's plat, and you had sub-
sequently found out that the plat was 80 acres short, you 
would have made a mistake~ · 
A. If I based it on the acres, I would. 
RE-DIRECT EXAMINATION. 
By Mr. J. Segar Gravatt: 
Q. If you found the plat was 25 acres short, do you think 
that would have any material effect upon the result of your 
estimate of the timber? 
A. I doubt whether it would, or not-not that amount of 
timber that the gentleman said of 900,000, or something like 
that. It would not affect it that much. 
By Mr. W. 'Moncure Gravatt: 
Q. Nine hundred thousand feet off of twenty-five acres 
would be a right heavy scale, wonldn't it? 
A. I don't believe I would estimate it that way. 
pag·e 416 ~ RE-CRJOSS EXAMINATION. 
By l\fr. Bowles : 
Q. l! a m!ln made an estimate of timber as we have just 
been d1scussmg, and assume from the means that we have .inst 
been talking about that there was an approximate average of 
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10,000 to the acre, and it turned out that there were approxi-
mately 80 acres short, and, and when he cut it, he found there 
were 800,000 feet short, there would be a material shortage 
of acreagef 
A. If he based it on his acreage, that is bound to be true. 
By Mr. J. Segar Gravatt: 
Q. I wish you would explain a little more clearly to Mr. 
Bowles what you mean when you say blocking off timber to 
estimate it. 
A. vVe chop a line through the timber; taking· a big area 
of timber, you get confused. 
By the Court: 
Q. You block the whole tract off? 
A. We block the whole tract, block it all. 
Q. You do not block one here and one there, but block the 
whole tract? 
A. vVe block the whole tract;' yes, sir. 
By Mr. W. Moncure Gravatt: 
Q. Isn't that the safest and best way to arrive 
page 417 ~ at how much timber is in a tract of land Y 
A. I think so. 
Q. Can you go into swamp land like this, under the con-
ditions here, where you l1ave reeds and things growing all 
around you, and, in your opinion, make an accurate estimate 
of the timber in any way except blocking the tract offt 
A. It would be mighty hard to do. 
Q. Mr. Duncanson, assuming that this tract of land only 
had 343 acres instead of 423, taking 80 acres away; assume, 
according to the testimony of Galliher & Jiuguely, that there 
were 60 acres of open land, that would leave 283 acres. Do 
you think any competent estimator of timber could be fooled 
as much as 80 acres in estimating a tract of 283 acres with 
timber on it, if he did his job as he should have done iU 
A. I don't think 'he could have done it. 
By Mr. Bowles: 
Q. Following out the thoug·ht I put to you awhile ago, that 
the estimator fig·ured 10,000 feet to an acre over all, and 
there were approximately 80 acres short-I am using round 
fgures and not attempting to use the seven-eighths-and 
the shortage was 800,000, and the number of acres that it 
turned out in timber were actually that, multiplied by 10,000 
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feet produces the actual number of feet that were 
page 418 } cut, that would indicate it cut a'right accurate es-
timate except for the shortage of acres, would it 
not? 
A. Assuming that he estimated it by the acre, he would 
be making a very fair estimate. 
Q.. The reason for his mistake is in the acreage~ if he did 
it that way? 
A. I don't know. 
Q. I say, if he did it that way i 
A. If he did it that way, naturally he would be short., but I 
would not have done it that way. · 
Q. I understand the way you do is you make a survey as 
you go along? 
A. The best I can. 
Q. Do you do that when you have a platt 
A. Sometimes I hav:e a plat and sometimes I don't. 
Q. And you go over every foot of the ground¥ 
A. No, sir ; I don't say I go over every foot. 
Q. You virtually make a tree count on every acre 1 
A. I have done it. 
Q. Do you usually do it¥-
A. No, sir. 
Q. That is a rather unusual procedure? 
A. Yes, sir; it is rather unusual. 
Q. That is what you do when you talk about blocking-
that is a tree count f 
page 419 r A. No. 
The Court: You don't go over every foot when you block 
it off, do you? 
Witness : No, sir. 
By Mr. Bowles: , 
Q. Do you count the trees in each block? 
A. No, sir, I don't. 
Q. ·when you go by the sampling method, you count the 
trees? 
A. We do tlmt right often. vVe get what we call an aver-
age acre and figure the trees up as best we can. It is hard 
to tell what a standing tree will exactlv make. We get pretty 
close to it. .. 
-· i 
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~ witness on behalf of the complainants,. having been first 
duly sworn, testified as follows : 
Exainined by Mr. J. Seg~r Gravatt: 
Q. Mr. Hardaway, state your name and occupation, please .. · 
A. J. H. Hardaway; real -estate and insurance business. 
Q. Mr. Hardaway, do you deal in the sale of timber land 
in your real estate business f 
A. Yes. 
Q. Did you, at any time,. take an option on the tract of 
timber involved in this case from Mr. Fraher? 
page 420 ~ . A. I did. 
Q. Did you show that timber to Mr. Lipscomb 
of the Galliher ~ Huguely Corporation t 
A. Yes. 
Q. vVho were you with on that occasion when that timber 
was shown to Mr. Lipscomb f 
A. Mr. vV. A. Young, who was here yesterday,. Mr. Lips-
comb and myself. . 
Q. Had you had the lines of the timber pointed out to you f 
A. Yes; I had been oyer it before with the owner, or the 
representative of the owner, and took him all around th~ 
liM. . 
Q. Who was itf 
A. Mr. Fraher. 
Q. Did you have any map or drawing of this property to 
go by¥ _. 
A. Yv e had a pencil sketch, I think from the original map .. 
Q. Do you know who made that pencil sketch f 
A. I think Mr. Fraher drew it from the original .. 
The Court: The orig-inal Feild mapf 
Witness : Yes, sir. 
By ·Mr. J. Segar Gravatt~ 
Q. ,vm you state to the Court wliere you took l\fr. Lips-· 
comb, and what you showed him when you took 
page 421 f him into this tract of tfmher? 
A. Well,. we siiowed him tlie first tract of ap:... 
proximately 45 acres, or whatever it is, on the north side of 
the railroad. The lines on that l)iccc were very distinct. w· e, 
could wailr down through the middle and see the field on the 
south edge, and showed him tile east Ifne, and there was no· 
question about the line there. 
We then went across the railroad on Hie south side to the· 
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larger tract, and, when we got to the starting point the,·e, 
there was some discussion how was the best way to see it, 
and decided l\fr. Lipscomb and l\:[r. Young would get out in 
the tract 75 or 100 yards from me and I would walk the line:::i 
so that they could see me from where they were and show 
them the lines that way. 
We did that, going south, to the south corner. We turned 
there and continued down the line, and they w~re in the tim-
ber and went clean over to the southwest corner where the 
line hit the branch, and then in the timber, and I was in sight 
of them. I had a handkerchief with a stick, and we came 
to the branch that there has been so much talk about, where 
the branch left and went to the railroad, maybe quarter or 
half a mile from the railroad. At that point there came up a 
very heavy 8torm, and we didn't go over that part of the 
line but we saw all the rest of it at that time. 
When we got back to the office, I tried to close 
page 422 ~ it with Mr. Lipscomb, and he said that he was not 
interested, and, if he got interested, that he would 
come back by himself, that it was not necessary for me to 
come, that he was satisfied that he knew the line. 
Q. How much did you ask Mr. Lipscomb for this timbert 
A. $22,000. 
Q. Did you ever offer to sell the timber at less than thaf1 
A. I offered it after that for $21,000. 
Q. The allegation is made in the c.ross-bill :filed in this case 
that somebody gave Galliher & Huguely a plat made by Mr. 
J. C. F'eild; did you give Mr. Lipscomb, or any other repre-
sentative. of Galliher & Hug·uely, such a plat f 
A. I dicl not. 
Q. What did you do with the pencil sketch that you had· 
with you on that occasion 1 
A. I took it back home. 
Q. How long were you gentlemen in this property, :Mr. 
Hardaway? 
A .. 10n this particular occasion I suppose we were in there 
I should say three and a half to four hours, or sometlling· 
like that, when the rain ran us out. At that time we were 
just going around the line. "\Ve had not cruised the timber 
at all.. 
Q. Have you had any experience in estimat-
page 423 ~ ing timber f 
A. Yes, sir. 
Q. What experience have you had f -
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A. I have been estimating, buying and selling timber for 
the last twelve or ,fifteen years. 
Q. Do you think that anybody can make a competent esti-
mate of a tract of three to four hundred acres of timber in 
three and a half hours? 
A. I will give yon my .experience in this particular tract: 
I was there, and I was not absolutely sure how much was 
there when I came out, so I don't think it possible to do it in 
three and a half hours. 
Q. In your opinion, in estimating a tract of timber, stand-
ing· and growing and under the conditions you saw this thn-
ber growing·, from two and a half to three million feet, how 
much do you think a man would miss the timber and it he 
attributed to the ordinary mistake in judgment in estimat-
ing·? 
A. I think if you vary anywhere from twelv.e to :fifteen to 
twenty-five per cent, particularly on a tract like this, you 
are not doing bad, and I would say twenty to twenty-five per 
cent sure on a proposition like this. 
Q. What conditions made this· piece of timber difficult to 
estimate accurately? 
A. There were a great many things that entered into it; 
when I was there, there were swamp reeds as high 
page 424 ~ as this ceiling almost, a.nd you conldn 't see over 
them, and you had to :fight through it, and they 
were mixed with bamboo briers, and · it took longer to esti-
mate a tract of timber of that sort than with no underbrush. 
(No cross examination.) 
Mr. W. Moncure Gravatt: If your Honor please, I under-
stand that these g·entlemen want to make a survey. I con-
. elude that they will want that survey introduced in the case. 
We have one short witness, and we would like to adjourn our 
part of the case and await that survey. We want to put Mr. 
ll,raher on, :md he will be on the stand sometime, I should 
say an hour and a half. 
W. A. GRIGG, 
a witness on behalf of the eomplainants, having been first 
duly sworn, testified as follows: 
:mxamined by Mr. J. Segar Gravatt: 
Q. State your name, age, residence and occupation, please. 
A. W. A. Grigg; sixty-three; residence, Jarrett: occupa-
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tion handling wood in a small yard, and I work in the store. 
Q. Mr. Grigg, do you deal in pulpwood7 
pag·e 425 } A. Yes, sir. 
Q.. How long haye you been engaged in deal-
ing in., buying and selling, pulpwood? . 
A. I used to work in the ·store and was handling wood along 
.at the same time; I reckon twenty-five years. 
Q. Are you familiar with the market value of pulpwood 
over the last twelve months down to the present time Y 
Mr. Bowles : We object as to the market value. 
The Court: Overruled. Save the point. 
A. Yes, sir. 
By Mr. J. Seg·ar Gravatt: 
Q. What, Mr. Grig·g, was the market value of pulpwood 
during the month of April last year? 
A. I think it was about $6.00. 
Q. Six dollars what? 
A. Six dollars a cord. 
Q. Has the price varied up or downward since that time? 
A. At one time it was $5.50. · I am speaking of the wood 
unskinned. I. have sold both kinds. For two or three months 
they paid $6.25, and now they dropped back to $6.00. 
Q. What, Mr. Grig·g, is the value of cordwood standing in 
the field before it is cut? 
A. Do you mean stumpage f 
Q. Yes ; pulpwood. 
A. I should say about $1.75 or $2.00. I have known some 
that sold around $1.50. 
page 426 r Q. Has the stumpage value of pulpwood varied 
from last April up to the present time? 
A. I don't think so; no, sir. 
· Q. ·what l1as been the general stumpage value of pulpwood 
during· that period of timet 
A. I say just what I did just now-$1.75 to $2.00 a cord. 
(No cross examination.) 
Mr. W. Moncure Gravatt: That is all we can do this after-
noon. 
Mr. Bowles: I just this minute thought of the question 
that we asked :M:r. Robinson before he left Monclav. He wrote 
it down on a piece of paper for me as to his estimate of t.b~ 
number qf cords of pulpwood that are down there now~ 
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The Court: I don't suppose these gentlemen have any ob-
jection to it going in nowi 
Mr. W. Moncure Gravatt: No, sir. 
The Court: Read into the record what Ur. Robinson's es-
timate is .. 
Mr. W. Moncure Gravatt: That if he were here, he would 
testifv as follows 1 
The Court: That is right. 
Mr. Bowles: On May 26, he made this 1nemo-
page 427 t randum and left it here: "'"fo tfudge Arnold. 
May 26/41. Cords of pulpwood now to be cut 
on Brown property of 423 acres seems to be :JOO ( three hun-
dred). S. S. Robinson, Cruiser." _ 
Mr. White: It is stipulated if Mr. Robinson were present 
he would testify that way? 
Mr. Gravatt: Yes. 
The further hearing of this matter is continued until the 
Court notifies counsel to be present. 
Emporia, Virginia, September 24, 1941.. 
Present : Same counsel as heretofore noted. 
l\'Ir. -Bowles: Your Honor, I do not know what the order 
fihould be, but we have two surveyors who :-illl'veyed the prop-
erty and they are here today to report on the survey and the 
plat that they made. I do not know when we are supposed 
to present them. 
The Court: It seems to me you gentlemen went forward 
with the testimony before, and I think 1VIr. Gravatt should 
g·o on. 
:Mr. J . .Segar Gravatt: I thiuk that they ob-
page 428 }- tained permission from the Court to make the 
survey, and we adjourned without putting· Mr. 
Fraher on the stand until that survey was made. 
The Court : -whom will you take f 
Mr. Bowles: .Mr. Waddell. 
J. TE1''.1PLE 1VADDmLL, 
a witness on behalf of the respondents, recalled, testified as 
follows: 
Examined by Mr. Bowles: 
Q. You are l\Ir. Waddell! 
A. Yes, sir. 
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Q. You testified before in this case, did you not Y 
A. Yes, sir. 
Q. Mr. Waddell, you were asked at our request to go and 
make a survey, together with :Mr. LaPrade, I believe 1 
A. Yes, sir. · 
Q. Have you done thatf 
A. Yes, sir. 
Q. Approximately when did, you do it 1 · 
A. Started the survey on June 23 of this year. 
Q. And you prepared a plat! 
A. Yes, sir. 
Q. I hand you this plat, and ask you if that is the one you 
and lvlr. LaPradc lmye prepared, and, if so, file 
page 429 ~ it and mark it as an exhibit with your testimony f · 
A. Yes, sir. 
Note: The plat referred to was filed marked "Exhibit 
Waddell :No. 1 ". 
Q. ·wm you look at it, please? I will not ask how you 
made it, but I ask you very briefly about the results. How 
many acres did you find that this property contained? 
A. 347.75 acres. 
The Court: 2471 
Witness: 347.75. 
By Mr. Bowles: 
Q. ,vho was with you at the time you made this survey 1 
A. I had the men working with me and :M:r. LaPrade. 
There were two parties; he surveyed a part of it and I sur-
veyed a part of it. At the start of the survey, Mr. F'rahcr 
went around with me and showed me the points that he con-
sidered the lines. 
Q. Mr. Waddell, did you have ~ith you the deed·f 
A. I had the map; I did not have the deed, but the map. 
Q. The Feild 's map? 
A. Yes, sir. . 
Q. Did you have in mind also when you made this survey 
Mr. Keedwell's survey? 
A. Yes. We had both maps. 
Q. You say :Mr. Fraher was with vou for the 
page 430 ~ purpose of making the line ·f "' 
A. That is right. 
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Q. Did he go around the place and sho,v you the lines f 
A. Yes; he went around the whole place except one line, 
and that was a line which runs from the railroad down to the 
creek and fence. · · 
Q. Will you take this map and tell us whether or not it 
represents the lines shown you by Mr. Fraher? 
A. With two excepti~ns; the line starting up at the nor~h-:-
east corner of the map, marke,d ''Dead oak"-
Mr. Bowles: Would you lpr~ ~o ~~v~ ~ copy 9f t~i~! 
q:'~e Cp~rt : ¥ es. · 
(M~:p is ha!}ded t9 t~e -C~m~t by ~fr. ~qwle~.) 
Witness : The. li!}e run!}ing from the de~d oak down to an 
i1ngle· iron, Mr. Fraher and I walked down the line, and when 
,ve gpt down to the creek, ·or th~ branch, Mr. Fraher said Mr: 
],eild had run to a pine, and I told him that we would look 
around to see if we could find it, and he showed me a pine 185 
f ~ct to the northwest of the point marked '' Angle iron'': 
The~ w~ 1!e~t on Ul)--:-
Ry Mr. Bowles: 
Q. Before you get to that: Was there any indication on 
M:r. Feild 's map that that should be the line? 
A. No; it did not show anything except the corner of the 
hranch. 
Q. Where is the northeast corner-what poinU 
pnµ:e 431 ~ A. Marked '' De.ad oak''. 
Q. From that to where? 
..l\.. Down to the creek going to the west. 
The Court: Down to what point? 
·witness: T.o what is called an angle iron. 
The Court: You mean you went that way? 
,vitness: Yes, sir; that is where we started. 
Bv Mr. Bowles: 
· Q. Where was the place Mr. Feild said¥ 
A. Mr. Feild showed me a pine on the branch-
1\fr. W. Moncure Gravatt: You mean Mr. Fraher? 
·,vit~ess : Yes, sir; 18~ ~eet tq t~e nort~w~st of the angle 
~fO~!: . ' . I 
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Mr. Bowles.: 
· Q. Where· does _M~. F~Jlg show on his plat that he ran t;he 
~e, I 
· A.. He show~9- ~ ~i_ne running from the oak to the ~raneb, 
but didn't s)low .~.nything on the branch. 
Q. Did he call for any direction T 
A-_. Y_es, sir; he gave a bearing. 
Q:- Did 1\fr. Feild 's line go to the ang·le iron1 
A. No. 
·Q. Or did it g·o to the tree t 
A. It didn't go to either one. 
Q. Where did it got 
Q. It went off in that dir~tion, 1>ut it cJ_i<µi't 
page· 432 ~ go to the pine. 
By the Court:. 
Q. It was not in the direction of the tree? 
A. Yes, but the line was half way-
Q. W_as it th~ general direction to ~he bra:nch f 
A. Yes, sir . 
. ·Q. All rigb't. . . I 
A. We went on from that point, and l1e showed me an old 
:.road, and Mr. Feild's and Mr. LaPrade's map shows the 
line running· along the road. Mr. Fraher showed me a point 
I guess a.bout 300 feet from the angle iron, and to head from 
.there to the tree you have to make a considerable angle iu 
/the line, and both maps showing the line along the road, w~ 
ran the line to -tha.t point. · 
By the Court: 
Q. Let me ask you this question: vVas there an adjoin· 
~ng piooe 9f land there Y 
A. Thi$ colored man Andrews was there. 
·Q. Did he lmow the adjoining line? 
A. I asked where was his line, and be said he was not 
positive, but it ran down to the angle, I imagfoe. 
By Mr. Bowles: 
Q. Mr. Fraher claims his line, which runs along on thh; 
map by Carter Feild, was a line running up the road and 
was a straight line from the branch down to a 
page 433 ~ stake in the old road? . 
A. Yes, but where he showed me to the oak 1t 
would not be a strai~ht Ii~~:: · 
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Q~ But a straight line would bring you out at the angle 
iront 
A. Yes. 
Q. And the angle iron is in the. same general direction as-. 
Mr. Feild shows on his map1 
A. Yes. Starting· at the white oak near the railroad and 
running· in that direction. 
Q. If you run the line to the tree, would that make any 
appreciable difference in the acreage f 
A. I would say it would make three to three and a half 
acres more. 
Q. Three to three and a half acres f 
A. Approximately. 
Q. You started at the dead oak down at the northeast. 
corner; come on around the line that you speak of and tell 
us whether there is any discrepancy there? . 
A. The only difference was down in the southeast corner 
of the property where you have a fore and aft pine marked;. 
Mr. Fraher said that he thought it came to a. post on the-
branch, whieh would be about 30 feet to the south. Mr. 
Feild 's map .showed it running straig·ht across there. Those· 
were the only two exceptions. 
page 434 f- Q. How about on the g-round? 
A. There was a stake at tl1e bend on the-
bra.nch, and this fore and aft tree was marked, but there-
was no fore and aft tree on the branch. 
Q. Vv as there anything called for by Mr. Feild through 
the pine, whether it would hit into the stake or into tbe post! 
A. Into the stake and. not into the post. 
Q. What, if, anything, is the difference in that discrepancyf 
A. Less than one-tenth of an acre. 
Q. "\\T ere there any otller differences in this map than what 
Mr. Fraher showed von 1 
A. We came on down this Iine--we clidn 't go down this 
line but he showed us the fence. Incidentally, the place that 
he showed us was not the right place·, but we found well de~ 
fined trees to the west of that.. 
By the .Court: 
Q. v\7lrnre is tirnU 
A. ·By the railroad. ·wnen we got to this, we cut over into• 
here (indicating on map), and we· came over here, and we.: 
didn't go up the creek. 
Q. You didn't survey a1·ouncl the creek? 
A. Yes, but Mr. Fraher clidn 't call for the creek. 
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pag·e 435 ~ By Mr. Bowles: _ 
Q. Did Mr. Fraher tell you whether the line 
went on the creek or not Y 
A. He said it went up the creek. 
Q. Now, to go back, Mr. Waddell, to the point on the Vir-
ginian Railroad where you said something about a fence, you 
said Mr. Fraher showed you the wrong fence. 
A. He showed a fence to the east that is coming south. 
Q. How did you discover that that was the wrong· fence¥ 
A. I went there and started to run a line down it, and the 
fence played out, and I didn't see any indication of a line at 
all, and I went back north of the railroad and ran the line 
down to the place marked "White oak." 
Q. Did you find the fence Y 
A. Yes, and marked trees. 
Q. That fence you took rather than the one he showed vou 
would increase the survev T ., 
A. Yes. "' 
Q. vVill you give us some estimate of about how much'f 
A. It would be about three acres. 
Q. About three acres T 
A. Yes, sir. 
Q. So that Mr. Fraher showing- you the wrong- fence, just 
about off set the other clisc.repancies, so you came out, the 
two of you, about equal¥ 
page 436 ~ A. Yes. 
Q. You were asked, !fr. Waddell, to check Mr. 
Keedwell's map and Mr. Feild's ma.p, the deed, and the evi-
dences on the ground; let us take them up hi that order. How 
does your map compare with Mr. Keedwell 's map? 
.A. Very closely. 
Q. How close is "very closely t '' 
A. \f\T e had one ac.re difference. 
Q. He had a11i acre less than you f 
A. Yes. 
Q. 1.05, I believe Y 
A. Yes. 
Q. How a.bout your courses and distances? Do they agree 
with Mr. Keedwell's 1 
A. Verv closelv. 
Q. Ho,~ about ·Mr. Feild's? 
A. l\fr. Feild's, in some cases, checked up very well and 
in other places we could not depend on the course at all. 
Q. I asked you to take a given point, starting out with 1\1:r. 
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Feild 's courses and dista.nces, and undertake to plot that on 
yours; did you do that? 
A. We made a tracing of Mr. Feild's map, a.nd this map 
here is' done on the same scale-four chains to the inch. You 
can take this map and place it a.t a given point 
page 437 ~ and can start down one of the lines, say the east 
line, and these two maps will not meet each other ; 
they don't follow the same line. 
Q. It depends on which point you start with¥ 
A. Yes. 
Q. Now, suppose you take any one of those points, from 
this point, which is the northeast corner, from the oak down, 
and undertake to trace Mr. Feild's courses and distances, and 
then go to the next lmown point that you could find, starting 
from there and tracing his courses and distances, state 
whether it would hit? 
A. It would not hit the plac.e that we a.re supposed to start. 
B_y the Court: 
Q. What do you mean? 
A. He calls for certain distances. 
Q. You could run his map according to the dista,nces? 
A. Yes, but not course and bearing. 
Q. How far off would you be Y Did you follow these? 
A. No ; we couldn't follow them. What we did, we found 
on the ground, but we couldn't reach to the point. 
Q. Maybe you couldn't on the ground-
A. (Interposing.) Suppose you start here and run his 
course down here, when you get down here you would be two 
or three hundred feet off. . 
Q. And you would come back to the point that 
page 438 ~ he called for? 
A. No. 
Q. You are bound to come to it if you take your compass 
and run to it? . · 
A. No, sir. It don't check up with what he calls for. 
Q. Could you make an explanation of that and take his 
map and run around and show each poinO · 
A. Suppose you ]iad this point and there is nothing along 
in here (indieating)? 
Q. That is correct according to his line. 
A. We took what we thought were the points on the ground. 
If you take his bearing and distance, instead of hitting this 
point. yon come out here (indicating). 
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· Q. In running the points on the ground, did you gt> to the 
marked trees that were shown! · 
A. That is what we did-we followed the marked trees 
and what Mr. Fraher showed us. 
By Mr. Bowles-: 
Q. What I am getting at is, if you started here and went 
the courses and distances Mr. Feild called for, you would 
not arrive at that point in the. micldle of the railroad, and the 
railroad is where you can't put itY 
A. Yes, sir. 
Q. You would have to run from this point and get up in 
the air? . 
page 439 } A. Yes, sh·. 
Q. And not the point which was supposed to 
be? 
A. No. 
Q. And· then you would have to g·o to the middle of the 
railroad, and go to another point: and none of the lines would 
hit? 
A. No, they would not hit as they should. You would not 
have a close. 
By Mr. ,v. Moncure Gravatt: 
Q. Before you move that tracing, will you tell me if what 
you state is accurate, how could you g·et the tracing which is 
supposed to be a reproduction of the Feild map! 
A. We put it over the top of his map and traced it. 
Q. In other words, you made a copy of what was in the 
court all the time? 
A. Yes. 
Q. ·when you were given this information and you all con-
ferred with the old man when you were in court in May, why 
didn't you invite him to come down and do the surveying ior 
youT 
A. vVe were following the custom about going up and 
making- the survey. I dicln 't object at all. 
Q. Don't }rou think, from the standpoint of professional 
courtesy, thnt you should have invited tha.t old man to come 
down with you, if you were going to try and show 
page 440 ~ that he ":as running the ''featl1er bow?" 
A. I didn't know that he would ask for any-
thing·. I was making the survey for Mr. Bowles, and he asked 
me.to go down and meet Mr. Fraher, and I told Mr. Fraher 
that he· could go around and show me the points, but it would 
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not be necessary for him to &tay there while we made the 
survey of-two or three days. I had no objection in the world · 
to ano~er surveyor being there. 
By the Court: 
Q. Mr .. Waddell, could you run tl1e Feild notes and show 
the distances between the fixed points which Mr. Fraher 
showed you? 
A. Do you mea.n could I do that! 
Q. Yes. 
A. Yes, sir. I ha.ven 't that information with me·,. but it 
could be done very easily. 
By Mr. Bowles: 
Q. Now, Mr. Waddell, how does the evidence on the ground 
compare with what you found in your _survey in accordance 
with what Mr. Fraher showed you? 
A. ~t corresponded except with those two exceptions. 
Q .. And so the evidence on the gTound a.nd what Mr. Fraher 
told you and what Mr. Feild made are in accord with the ex-
ception of those two things you mentioned t 
A. Yes. 
page 441 f Q. Yon got what t 
A. 347 .. 75 acres. 
Q .. 347. 75 acres? 
A .. That is right 
Mr. \Vl1ite: I think that we had better put this: in a:s an ex-
hibit. 
(The tracing referred to was marked "Exhibit ·vVaddeH 
No. 2. "} 
CROS8-EXAMINATION. 
By :Mr .• J. Segar Gravatt: 
Q. You say you made thfs surve~, at the request of :Mr.· 
Bowlesf 
A .. Yes. 
Q. And yon made the map for Ur. Bowles·! 
A. Yes. 
Q. You said that you f olJowed the evidences on the ground·!' 
A. That is rig·ht. 
Q. You also had in yo11r possession a plat made by Mr~ 
Keedwcll, did yon not J 
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A._ That is right. 
Q. A copy of which had been introduced m evidence in 
this case at a former hearing? 
A. Yes. 
Q. The evidence that you followed on the 
page 442 ~ gTound, was it not the evidence that was put on 
the ground by Mr. Keedwell when he made his 
first survey of the property? 
A. The only place where we followed his points around the 
creek, some of those points we had going around the creek, 
he cut the line out and we followed it, and the rest was 
marked trees, and Mr. Keedwell had nothing to do with that. 
Q. You don't know who marked the trees, do you¥ 
A. No, I do not. 
Q. And you followed what marks you found on the ground¥ 
A. The marks shown on the map. 
Q. Wl1a.t map? 
A. Mr. Feild's map and Mr. Keedwell's. 
Q. I thought you said you could not follow Mr. Feild's map. 
A. I followed the markin!];s. 
Q. So you followed, in making your survey, the markings 
which had been made by Mr. Keedwell when he made his 
ma.pf 
A. No; I followed what Mr. Fraher showed us, and we 
used all three methods-what we found and what he showed 
us. 
Q. Now, Mr. Waddell, you started here at the northeast 
corner, a.t a }Joint designated "Dead oak clown?'' 
A. That is right. 
Q. And you went to an angle iron in the branch Y 
A. That is right. 
Q. Do you know who put that angle iron there i 
page 443 ~ A. No ; I do not. 
Q. Does Mr. Feild 's map call for an angle iron 
in the branch? 
A. No ; he calls for the branch. 
Q. You did not follow the course given on Mr. Feild 's map 
for that line, did you t 
A. No: I did not. 
Q. And you came out, of necessity, at a different place 
from the place Mr. Feild came out on that line f 
· A. Mr. Feild's map callf: for a point on the branch, a.nd 
if vou take that course and' distance it will not take vou to the 
branch. ~ 
Q. Wlwre does it gof 
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A. On the side of the branch. 
Q. How fart 
A. 50 feet. 
Q. How far is this point '' angle iron 1 '' 
A. About 75. 
Q. So you took the greater of the two distances, and took 
a point of your own T . 
A. No; Mr. Fraher told me the line went down the ex-
tension to the head of the creek at the point of the angle iron, 
and Mr. Feild ran a straight line running over to the creek, 
and that is the reason I took that point. 
page 444 ~ Q. You took a part of what Mr. Fraher told 
you and coupled it up with a part of what Mr. 
Keedwell had done Y 
A. With the two exceptions I told you about. 
Q. If you had run this line as Mr. Fraher told you to run 
, it, you would come up at a point 75 feet northwest of where 
you did go7 
A. Yes. 
- Q. The evidence is that there had not been any indication 
of a line on this place for 200 years, until Mr. Fraher and 
Mr. :Feild went there with adjacent landowners and estab-
lished the line ; did you know that? 
A. No; I didn't hear that. 
]\fr. Bowles: ·where did you get that_? 
Mr. J. ,Seg·ar Gravatt: Mr. Feild testified to it. 
Mr .• T. Se_g·ar Gravatt: 
Q. So tbe only physical markings you found there were 
the markings which Mr.' Keedwell had put on his map, 
and, when you check the plat that you have made against the 
plat Mr. Keedwell made, it is very obvious that your lines 
followed the Feild markin~s which Mr. Keedwell had pre-
viously made? 
A. I followed the road and didn't follow Mr. Keedwell 's 
line. I ran the road until it hit the branc.h, and that brings 
you to the same point. It was Mr. Keedwell who put it there. 
I didn't. 
page 445 ~ Q. Have you undertaken to take a. tracing of 
1\1:r. Keedwell 's map and put it over your map? 
A. No, because the courses and distances check up pretty 
dose, and the boundary would -be the. same. 
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Q. And it did because you followed the same physical 
markings on the ground that Mr. Keedwell did Y 
.A. No. We had the best indication I could find; Mr. Fraher 
showed me a line coming down the fence, and that fence is 
over one hundred feet from the actual line. We could not 
follow everything that he showed us, and I had to use my 
judgment to a certain extent.. 
Q. And your own judgment corresponded, Mr. Waddell, 
with the actual physical marking;s called for on the plat by 
Mr. Keedwell in practically every instance, didn't iU 
A . .Also called for by :Mr. Feild-the adjoining points were 
called for by him, too. 
Q. W11ere are any of the points you mentioned as being 
called for on Mr. Feild 's map? 
.A. Here is a post oak, and down here is a pine. 
Q. Where is the post oak 1 -
A. Here (indicating). 
Q. Have you any post oak on yours Y 
.A. Yes; coming up here, it calls for a dead oak down. 
Q. Those a.re the only points Y 
A. No; down here it calls for a pine. 
page 446 ~ Q. Isn '.t there a well defined road from this 
northeastern c.orner of this property down the 
eastern side of the property? 
A. That is right. 
Q. Did you follow that road in your survey? 
A. In and out of that road. 
Q. Did :Mr. Fraher tell you that the road was the line? 
.A. No; he said the line came down pretty close to the fence. 
Q. Dicln 't he point out to you in several places where Mr. 
Keedwell had driven stakes inside of that line, which he said 
was not the correct line? 
A. No. 
Q. You sa.y Mr. Fraher didn't point out to you, on this 
eastern line of this property, places where l\fr. Keedwell had 
put up his markings and stakes, which were not on the line 
as Mr. Fraher showed tl1em to you? . 
A. In some cases Mr. Keedwell couldn't follow the line 
because there was a. hedge row, and h~ had to get off. They 
were not corner stakes. The corner stakes a.re on the hedge 
row. 
By Mr. Bowles: 
Q. Did you say it was not on the line? 
A. We couldn't follow right down the line because the 
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hedge row and the trees were on it.. In making 
page 447 ~ a survey you don't want to get an offset.. There · 
. were some stakes which l\ir. Keedwell left, or 
someone left. 
Q .. That didn't have anything to do with the true line t 
A. No. ·we went down on the inside of that line, and we 
had to tie in. · · 
By Mr. W. Moncure Gravatt: 
Q. Is it not a fact that M"r. Fraher told you Mr. Keedwell 
had not followed where he thought the line was f 
A. I don't remember him telling me that. He told me that 
on this line here, where there were two or three stakes, they-
were evidently offset stakes. 
By Mr. J. Segar Gravatt: 
Q. Here is your line here, Mr. Waddell, shown on Mr~ 
Feild 's map, the southern line of -this property? 
A. That is right. 
Q. ·which is drawn on his plat as a perfectly straight line;; 
isn 1t that correct Y 
A. That is correct. 
Q. Did you find this pine tree at the eastern end of thci 
Iine·f 
A. Yes, there is a marked tree, and I suppose it is the! 
same tree. 
Q. Did you find the crossing l1ere at the westeni end of 
the linef 
A. I came to the end of it .. 
page 448 f Q. Did you find the crossing there? 
A. Yes .. 
Q. Was there any reason wl1y, with your instrummi.tr 
you could not have run a line with thiS crossing straight 
across here to that pine tree? 
A. Oh, you could have clone it. 
Q. "'\Vell, did you do it 7 
A. No. We followed this fore and aft pine-. 
Q. Do you know who did? 
A. No. Mr. Fraher said the line ran right along by this: 
tree, and if you take the direction of the line, it is straight,. 
and there is a. little variation 'because of tI1e tree·s. 
Q. Your line didn't come out at this c.rossing--
A. l\fy recoliection is it came out inside of the· crossing;. 
Q. Did Mr. Fraher talk with Mr. LaPrnde! 
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A. vVe went over it after Mr. :F'traher left. 
Q. You told Mr. Fraher you had found out from him all 
that you wanted to knowf 
A. Yes. 
Q. You told him it was not necessary for him to stayf 
A. Yes. · 
Q. How long was Mr. Fraher with you? 
A. I expect four hours. He got there about 
page 449 ~ 9 :30 and stayed until about 1. 
Q. Mr. v\Taddell, did you have the deed? You 
say you had the description 1 
A. I had the description in the deed that ,vas read over in 
court, and it corresponded witb that map. 
Q. That is the paper and that is the description that con-
_trols the amount of thnber and the amount of property that 
this timber stood on 1 · 
A. Not necessa.rily-
Q. Wait a minute. Did you undertake to run a survey of 
this property by the mGtes and bounds as given in that deed '1 
A. vVe couldn't do it by the metes and bounds given in the 
deed. 
Q. Did you try to do it? 
A. Yes, we did try to do it. We could see that it would not 
run out that wav. When vou see a line which is between two 
marked trees, and you ta.lie your nmp, you can see something 
is wrong. 
Q. If people have been in there with hatchet marked trees, 
you don't know what you have as shown on the plat¥ 
A. Tl1e trees looked like old trees. 
Q. If Mr. Keedwell put those marks on there, you would 
not expect them to correspond with the map which Mr. Feild 
had made? 
page -..450 ~ A. No. 
Q. Mr. Keedwell 's courses and distances art-"! 
entirely different from what is shown on Mr. Feild's map1 
A. vYhat Mr. Fraher show~cr UR cofrespo1icled very closely. 
Q. Why didn't you run the ~u1~vey fairly-why didn't you 
check the metes and bounds shown on the old map and as 
shown in the deed, and bring- it to the court? 
A. For the simple reason that fixed monuments control in 
boundary. I think that is a point of law. 
Q. Provided you have any fixed monument? 
A. l\fr. Fraher showed me the line a.nd showed me these 
trees, and the trees were marked, and I eonsidered them as 
evidence. There is no question in the world tlrnt the map is 
268 . Supre~e-Courq·,.r~p.P!3~~~ Qf Virginf~ 
, i : : : • t "'\ , ·, , . ~ 1 
·J. T e1iiple- TV adde~l. · 
. - . ,vi·o!}g ~~d you ~an'~ ·make tlie map· check out. ,Xhe:,;e is ~q 
.. :way·yo\fca~ c~~~k ~~~ : : : : : ·_ : . : . : .: - :· .. · ) 
By the Court : . , 1 
: Q.: Th~ii you can checlt trdurwith the maP. itself and nqt 
1 I • •hY tli.e ~coliditions~~on tlie ground? : . : ' ' i : : ,- ; .. : :~ i 
: "'A;·You can't makidhe conditions on the ground fit in with 
the cont1Iti6ris ·on .. the ma.p; -You can.'t :niak~ it by the rii.aP, 
because: Ute nm.p: deesn't give :the fuf ormation.; You :haven't 
g~t· a w1i~~e· :s~rvey,· a ful~ :sur~~Y, ~ha.t you ca~ ~lculate -t~ 
see whether 1t checks up. - · · · · · · 
: Q: ~:~~ersfood you to. say t~e l?:S~ t~~ ~he~e ~d~'~ ~Y-: 
-· - · · · one of them close. : · · · · · · · · · 
page 451 ~ ~ A.' Mr. Keedwell's closed.. 
: ·~· :· : Q. They closed :up allsbllitely~ 
A. Yes. I think : there is a four-foot. error in the. whole. thine· .. :: . :· . . . . . . . . ... , ; '~ · .. ·, 
: ·-Q~:That will close?-
: >I• • : . . " - ., A. It-1s a very~;clos~ ,-close. 
·Q. I ~understood yoi("td · s"tiy bef:ore that none of· them 
close.cl-? :: : . . .· .. ) •l '. : • • t 
~etl ?~~y <l?~r~ -~los~· a~s~lfteir-.. Jf th~y do;, i~ is t~l~ ~q~~-: 
Q_:·: °t9'1 ~~ul4 ~alf.~- th~ 1;U~P 9{ ~fr~ F_e.V~ W:~~:t\o.ut ~:e.g~rcl; 
~o any Pllf~.1~.~l_ i:tia:r.ks- on the . grb.UIJd · w.h~tso'~v:~r· a~~ shape. 
1t ~~~OU)lQ so-~t would not close.and make 1a map of 1U · 
A. ){o ~ you ~ave:r;i't the hiformatfon on it fo inake. a map.. 
The only w'ay you ··can make a map is to pla'Ce it. ove.r the: 
.. other. . ' . . 
· · Q. ·Have you ~ny w_ay to ~ake a map except as to. the 
g1~an t 7 ~. · , · ~ ' ' 
A. That .is true. _ . 
Q. Now then, did you check ·any· o.ff sets ln the br~nch y. 
A. We._ av.eraged the l;>r~nch. · · · · · · ~ 
Q. You cl.id not ac~uaJty.' S\ll'!ey' i~ f . . 
A. It iras dry, and ·,ve coulcl go up the btancu. 
Q. You tool{ what t~e s1,irveyors call off.~ets Y· : 
· A. Yes, sir. · ·· ·, · ,; :' 
RE-DIRECT EXAMINATION. 1 
. ..:· ." r • • . . ·: ·, 
Bv· Mr. Bowles! . 1- : . 
.' Q. As you ·have just stated, Mr~ Feild showed. on his plat 
cert~ir~ specific point~ except for. t.he'.: branch,' didn't he? . 
't ,., .. - ' ... · 
I. 
' ' 
·· ! .. pa1:Ipi~~I-~~~d-~~g~rl!~ .!~~.;-~. E. .. S~ FF.ah~F., ~~· .. 
J~ +' e~p.le °JJ7 g.d<!,e!l: 
'A· T_Jia~ i~. right. 
Q. And· he sho·wed. the·. branch t 
-~. :A .. ··Thai·:is I rig·lit.": . : : ···: ; = 
\ : : 
2~· . \ 
- \ . 
Q. Yo~. fo~.mq. e-y~ry ~~e pf J:iis P!)i~t~ Qp. tJ}e g~o~p J 
:A.. We f-oun~·~rees :to correspond as shown on the map; If 
it cajle~ for fl, pine we ~ounq. a ~~rke4 pine. . 
1 
• Q:· ..At t4e ~o!t4~ast ~~r~~r· y~m :fou~d tJie d~a~ oa~ q.qwn T 
A. ¥es-.· ·· · · ·· · · · · · , 
Q~ You f<?und t4e p9int ~.at p.e wa1:1 t~lk~g ~l?out ~~ ~e 
railroad, df dn 't you y ~, I 1 ' • • • • . • • • • ' • • • 
1 A~ He said that he came from this point; thts is right ~t 
fhe e4ge of the 'Y<?oc!s. He said the line ~~~e ~crqss t4is fielq 
to the Tailroad. · · · ·. ,-" j 
• ~ .~ : ~ ~: • • • f ! ,. ' ') 
· .. .. : ·:: ·. : The Court=·· You didn't find any p~in t on t4e railrqad f 
Witness:· : No; there was no actual· ·marking on tlie r~il-
road: O • ' • • • • J • • > • • • : : : : •, j; • : ~• L • 
I . 
. J~Y- :fyir. Bowl~~: 
i i: i~! c~~e :~~ d~w~, ~J~ }~~ ~f~t. p~}nr ; s~~ i~ ~ ~~~ l 
.. :: ;Q;·yJs ~h~~· gum 0~ fOUr ~~Ifl' 
page 453 } A.. es. . 
I. A y Q. Is ~ha_t gum o~ ·-1-f !· I~~~d'Y~ll ~s '!Ila? f 
es · , ' ·· · ~> · 
·Q: Is that gum -~n Mr. Feild 's m~p t ·' · 
.A . .Y.es. · · · ·· 
Q.· Is there a _gum- on the ground f 
A. Yes. .. · .· . . · · 
.. Q. Is :there :a·mlirk on the tr.ea? 
!,. Yes, ·sir.. · · ··' · 1 ; • • ... • •• 
Q. You ran a line in accordance With Mr .. Feild 's direc-: 
. tion· as best you could, from the. dead- oak'·and the gulll ! · · · 
'. A .. Wl:iaU .: .. · . . . 
Q. From the dead oak down to the gum t 
A. Not a straight line. . :· 
·.Q. I did~'t .. ~~y :a ... st~aig-ht ni11~~ · ·' ..... 
A~ Yes; I· ran a 1me~ · · 
By the Court:· - ' ' ~ : 
Q. Did you run Mr. Feild 's c~nirses and distances on his 
map the best you could? 
A. We took t4e points on the ground that we found tha \ 
p.id· correspo:µq ve1~y closely with Mr. Keedwell 's. · ·. 
''. "'' ' . 
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By l\fr. Bowles:. . 
Q. Let us go back, M:r .. Waddell:. From the dead oak down 
to the g-um is what I am interested in. Haye you a copy of 
Mr. Feild's ma.p before you f 
page 454 ~ A. Yes,. sir. I am looking at it now. 
Q. Mr .. Feild's map? 
A .. No.. I have Mr. Keedwell's map. 
Q. Look at l\fr. Feild's map. That is "Exhibit N'o. 2" or 
''Exhibit 2-A''s I don't know which. That is "Exhibit ;No~ 
2';; Now, look at "2-A"-and have you got your own map. 
there, toot 
A. All right. 
Q .. Now, I want you to point out what difference, if any,, 
there is between :M:r. F'eild's map between the dead oak down 
in the northeast corner and the gum, which is the first desig-
nated tre.e by name coming south on that line-the difference: 
between his map and Mr. Feild's map? 
The Court: I think he has gone over that. 
Mr. Bowles: I think so, but it has been messed up .. 
The Coul't = I don't see any use in going over that. He· 
stated in the. direct examination that he went from the dead 
oak down to the point on the map marked branch, and if he 
had followed Mr. Feild 1s map he would come out witl1 an 
addition of' about thre-e acres. 
Mr. Bowles: Na; that is going west, b.ut we• are- going·. 
south. 
The Court: Am I correct about that, Mr. W flcl-
page 455 f dell f 
"'\Vitness: I ran the line down from the north_ 
I extended tlie line down to the hea:cT of' the· brancft. 
By Mr. Row.Jes:: 
Q. You are' going· west from the dead oak, and I am com-
ing soutli. 
A. I just answered his question. He asked if I followecl 
Mr. KeecTwelT. 
Q. I am not talkfng about Mr. Keedwell out about 1\fr~ 
Feild. 
A. But I was ,just answering that questu:m_ 
Tbe Court : Go ahead. 
By Mr. Bowles: 
Q. All I want to g-et from tliis witness i's tfie fact that his.: 
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map shows every point that Mr. If'eild called for; is that 
true, Mr. Waddell? 
A. He calls for .a gum and a post oak along the east line. 
Q. Did you go throug·h the gum and post oak1 
A. Yes, and then come on down to the southeast corner of 
the property, and he calls for a pine. 
Q. Did you get to that f · 
A. Yes, sir. 
Q. Is there any material difference in the acreage between 
your line and Mr. ·Feild 's line through those trees"/ 
A. Not a great deal of difference, but his line is longer. 
page 456 r By the Court : 
Q. Which shows a longer line 1 
A. I think the distance from here to here is longer than we 
show (indicating on map). 
Q. Row do you account for it? 
A. We came by the trees on the ground. I accounted for; 
that by an error from his suryey. His bearings are not 
checked either. 
Q. His bearings don't check 1 
A. No, sir. 
By Mr. Bowles: . 
Q. If there was a tree in there that was 20, audit was 25--
is that what you mean f 
A. Yes; he called for points, and they don't che~k up. 
Q. To save time, did you go through his points all the way 
around the place 7 
A. The next point called for was a stake. There is a stake 
there, but I don't know whether he put it in. 
Q. Did Mr. Feild call for a stake? 
.A. Yes. 
Q. And you went to tba t place? 
·.A. Yes, and there is a fence there. Then that (;onws to 
a corner, and he calls for a pine, and there was a pine which 
had been marked a long time. . 
Q. Was it that same tree? 
page 457 r · .A. Yes; I think so. 
Q. Did Mr. Fraher say it was the same tree! 
A. Yes. Mr. ],raher showed me the tree. 
Q. Did you go from that place to the next place l\:fr. Fra-
her called for? 
A. The n~xt point' that he called for is the crossing of the 
branch. 
Q. Was it very close 1 
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A. After we followed the line, there was a fence and 
marked trees. 
Q. You hit very close, but how close is "very close"! 
A. We went in two or three feet of the trees. 
Q. Very close to where you hit at the crossing mark-two 
or three f eeU 
A. I would like for Mr. LaPrade to testify 01i- that as· I 
was not there when he would be at that point. 
Q. The creek was there, and if ]\fr. Feild was following 
the creek, you followed the creek¥ . 
A. Yes. 
Q. So you followed the description in the deed 1 
A. Yes. 
Q. The rest of the way did you follow the description? 
A. Yes, the description and also the points on the ground. 
There was a fence well defined, the stake and center line of 
the old road, and we followed the old road until 
page 458 r we hit on the branch. 
Q. The description as set out in the deed is of 
your plat as to every point named; is that true? 
A. That is as to the fixed points on the ground. We hit 
every one of them. 
Q. So your lines and the boundaries which you ran as to 
this property, as to all the fixed points mentioned in the 
deed, run through all the fixed points mentioned in the deed f 
A. Yes. The corner on the btanch I am not positive about 
it, but it is bound to be pretty close to it. 
By the Court : 
Q. There are a whole lot of fore and aft trees? 
A. Yes ; and we followed the trees. 
Q. You said something about following close to them 
awhile ago. As I understand a fore and aft line, it is a line 
which runs directly through f 
A. There are offsets for the trees. 
Q. How -far would you say a fore and aft tree is off from 
the true line? 
A. The center of the tree. The fore and aft line would be 
through the center of it. 
Q. As I caught it awhile ago, you ran clown close to the 
trees? 
A. We ran close to the trees. He maybe ran 
page 459 r throug·h the trees. 
Q. A fore and aft tree is supposed to be rig·ht 
on the line, isn't it f .. 
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A. That is right. 
By Mr. Bowles.: 
Q. Mr. Waddeli, tbes(1 points I have 11'een talking ahout, 
named in Mr. Feild's map, could you tell whether those marks 
were over a year old t 
A. Yes; I am positive that they were over a year old. 
Q. All the marks Y 
A. Yes, sir .. 
By the Court-: 
Q. How old do you t11ink tbey were, 
A. Some se-emed to be fifteen or twenty years old. It is 
hard to tell, but you can get a fair idea. You can tell whether 
.a tree has just been marked sL~ or eig·ht months. They will 
grow over. 
RE-CROSS EXAMINATION. 
By Mr. J. Segar Gravatt: 
Q. You say that these marks look like how old f 
A. I am positive that they are over a year old. 
Q. How old do you think they were f 
A. Some of them ten or :fifteen years old. 
Q. And you followed marks out there that you 
page 460} thought were ten or :fifteen years old f 
A. Some of the trees. 
Q. Did you total the distance around your plat? 
A. Yes. 
Q. The circumference of your entire plat. Did you total the 
distance around iU 
A. Yes. We have courses and bearings. 
Q. Did you get the total number of feet around the outside 
of your plaU 
The Gour~: I guess the notes show that on the plat. 
A. Yes, sir; it shows the courses and distances we ran. 
By :M'r. J. Segar Gravatt: 
· Q. Did you add it up to get the perimeter? 
A. Yes, sir. . 
Q. What is that according to your plat? 
A. Here is the calculation sheet, and that shows each 
course and distance. · 
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Q. What I want to know is1 if you add them up, to give me 
the total length of all the lines you ran 1 
A. I haven't added them up. 
Q. Will you add, Mr. Waddell,. the total distance around 
the outside of youF· plat and also the total dii;,tance arouud 
the outside of :M:r. Feild's plat1 as shown by Mr. Feild 1 
A .. Mr. Feild doesn't show all the distances 
page 461 ~ around.. He has missing courses .. 
The Court! He has th~ total distance around. 
, 
By Mr. J. Segar Gravatt~ 
Q. Can you add the total number of fe.et shown on that 
plat around that ·map? If you can;t do it, I can get some-
body who can. . 
A. I can't say I will do somethipg until I find out. (Wit--
ness looks at plat.) Yes,. you can add the distance up. 
Q. "\Vill you do thaU 
A. Yes. 
Q. You can supply the information .. 
By Mr. W. Moncure Gravatt:. 
Q. Mr. Bowles asked you several questions about points 
marked on· the Feild map, and you say that you showed those-
same points on your map .. How did you know and how were· 
you able to identify the points on the Feild map unless yot1 
ran the courses and distances and ran to them? 
A. Well, to start with, Mr. Fraher pointed out-
Q. Don't talk about Mr. :Fraher. He has nothing to do 
with my question. 
The Court : Answer the question if you can. 
Mr. Bowles: He has the right to explain the answer. 
fhe Court: Yes, but. he can answer it. 
Mr. Bowles: It was agreed that l\fr. Fraher should go and 
point out the boundary of the property. 
(The question was read as follows: "Mr. 
page 462 f Bowles asked you several questions about points 
marked on tI1e Feild map, and you say that you 
showed those same points on your map. How did you know 
and how were you able to identify the points on the Feild map 
unless you ran the courses and distances and ran to them f' '} 
A. His map called for a general direction and a distance 
Galliher and Huguely, Inc., v. E. S. Fraher, etc. 275 
J. Temple Waddell. 
to that oak. In coming down on the groqud you find points 
on the ground and you find a post oak. He calls for a post 
oak and a g·um, and his distance shows that 180 feet, and l 
think orir map shows the same distanc~, but I am not· posi-
tive of it. It is 180.9, with the general direction northeast, 
about the same, and I say that is an indication of the same 
trees, the two points agreeing with what is oji the map .. 
The Court: I should think so froin what all of these sur-
:veyors say that nine-tenths differ. 
By Mr. W. Moncure Gravatt: 
Q. Then the Feild map is accurate at least to that extenU 
A. Between these. :two point~, yes.. . 
Q. Could you do disregard all ,of the maps and everything 
which people liave told you, and take Mr. Feild 's map anci. 
itp.e ·courses and dista1ices in the deed and go down there and 
run that out on the ground 1 . 
.A. I could run it oiit on the ground, but it wonl<l 
page 463 ~ not correspond \\rith what is on the ground. 
Q ... It doesn't make any difference whether it 
corresponds with what is on the ground or hits the Wash-
ingto~ monument; you could run it out on the ground f . 
A. Yes; we could take courses and distances and run it 
out. 
The Court: That is the question I asked awhile ago, but 
you didn't understand it. 
Witness: I might show a distance from here acro.ss the 
street, and I might show it east when it would be west 
The Court: But you could run iU 
Witness: Yes, sir. 
By Mr. Bowles: 
Q. We have talked a lot about the . discrepancy betw~en 
Mr. Feild 's map, and even allowing that his plat and bis· sur-
vey are substantially the same as yours; but the trouble is 
the number of acres. 
A. No; the maps do ~ot correspond. My map i~ right, 
because I have checked 1t up. To correspond and compare 
it with Mr. Feild's, they are not the saine. There is an error 
soniewhere. 
Q. There are errors, are there not? 
.A. Yes; there are bound to be. 
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page 464 ~ A. It was brought over here for evidence, and 
I don't know whether it was taken back, or not. 
Q. Find that, please. Is this itf 
A. Yes. 
Q. That is Mr. Feild 's plat f 
A. That is a copy of his plat. 
Q. His courses and distances, isn't iU 
A. Yes. 
Q. Look where it fails to correspond with the map which 
you have made. ·what I am talking about is l\:lr. Feild 's plat 
superimposed over your plat. · 
A. Nowf 
Q. Yes. You are looking· at it. This '' Exhibit W addcll 
No. 2" arid ''Exhibit Waddell No. 1'', "Exhibit No. 1" being 
a tracing of l\fr. Feild's map-superimposng that on your 
map, is there a difference of eight acres 7 
A. No; it would not be that. 
Q. Then, though the errors are not substantial errors, they 
are in :figuring acreage f 
A. I would say :fifteen to twenty-eight acres. 
Q. You have planometered his map, and you .find his own 
map, as drawn, does not cover the number of acres called for? 
A. No. 
Q. So his error is in calculation of acreage; in 
page 465 ~ addition to thaU 
A. Yes. 
Q. The error in calculation of acreag·e is much greater 
than in courses and distances f 
A. Yes. Judge, if you take that point there (referring to 
the map)_ and run down, you would not hit this point. When 
it comes down here, it bears off. We have drawn this map 
up and calculated it and closed it. I took his notes and mine, 
and worked it up. 
The Court: How close did you g·et together t 
Witness : About two-tenths of an acre is my recollection. 
There was only one acre difference in Mr. Keedwell's. 
Bv l\fr. Bowles: 
0 Q. And your map follows the deedf 
A. Yes, but where there was difference on the ground I 
did not follow it. 
(J. And that difference makes only about three acres, as 
vou testified f 
· A. Yes, about that, in that case. 
Gallih~r and Huguely, Inc., v. E. S. Fraher, etc. 'J.7'1 
page 466 } B. W. LAPRADE, 
a witness on behalf of the respondents, being re-
ealledJ testified as follows: 
Examined by Mr. Bowles: 
Q. You testified before in this case 1 
A. Yes. 
Q. At our request, accompanied by Mr. Temple Waddell, 
did you make a survey of the property in question here? 
A. I did. 
Q. About when did you do t.hat? 
.A. VVe started June 23. 
Q. Outside of the men working with you and Mr. Waddell, 
who else was present 1 
.A. When we started, ].\fr. Fraher was with us. 
Q. Tell us whether or not Mr. Fraher showed you the lines 1 
A. He did. 
Q. Around this piece of property? 
A. Yes, sir. 
Q. Now, Mr. LaPrade, Mr. Feild has drawn- a map, with 
which you are familiar, and that map contains the descrip-
tion of the property as in the deed. Did you have a descrip· 
ton of the µroperty when you made the survey? 
.A. No. We had the Feild plat. 
Q . .And the description in the deed follows the Feild 
plat? 
page 467 ~ A. I understand it does. 
Q. When you went on the ground, did you try 
to run Mr. Feild's plaU Did you try to locate Mr. Feild 's 
points? 
A. There were several marked trees which were shown 
on Mr. Feild's plat, which we worked from. 
Q. Does your survey include Mr. Feild 's designated 
cornersf 
Mr. W. Moncure Gravatt: Don't lead him. Let him tell 
what he did. He is an expert. 
By Mr. Bowles: 
Q. Mr. Feilcl's map showed certain .fixed points, didn't it? 
A. It did. Q. Does your plat show certain fixed points? 
A. It shows some points tlmt Mr. Feild's map shows. 
Q. How many acres did you all get? I hand you your plat. 
I am handing you here now "Exhibit Waddell No. P', and 
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a~k you if that is the map of this property that you and Mr. 
·waddell made as the result qf your joint survey¥ 
A. It is. 
, Q. How many acres does it show? 
A. 347.75. 
Mr. W. Moncure Gravatt: I would like to get this informa-
tion: Di~ you make the calculation of the acreage itself! 
Witness: Yes. 
page.468 t By Mr. Bowles: 
Q. Mr. LaPrade, how closely in acreage and in 
courses and distances did this plat correspond with Mr .. 
Keedwell's map which you were also asked to consider in 
your survey? 
A. It followed very closely. I think there was a difference 
qf about one acre. 
The Court: One acre t 
Witness : One· acre. 
By Mr. Bowles : 
Q. Now, as to the courses and distances shown on Mr. 
Feild's plat and the general direction of his lines and what-
not, how closely does your map and Mr. Feild's map fit? I 
hand you here a tracing of what purports to be a tracing of 
Mr. F"eild's map marked "Exhibit Waddell No. 2", and ask 
you whether or not they are substantially the same property· 
in direction, and so forth and so on 1 In superimposing one. 
over the other; do t1:iey reasonably' comply! 
A. They do in some instances and in some they do not 
Q. What would be your estimate of the approximate Q.if-
f erence in acreage between your map and the tracing of Mr .. 
Feild 's map? . 
A. It would be probably abput twenty acres. 
Q. Mr. LaPrade, the area described or represented by 
your plat, you say, represents 347.75 acres; I believe you 
have previously checked by various and scattered. 
page 469 ~ means the area in. Mr. Feild's map which you 
have superimposed over thatf 
A. That is true. 
Q. Is the difference in what is actually in }fr. Feild 's niap 
the result of errors in calculation of acreage, or from error-
in courses and distances? 
A. It is chiefly in plotting and calculation, I would say .. 
. . '• .. • ... 
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~itnhw~ ~d H~gukly~ fuc.; v·. E. s. Fraher, ·Cle • 
l. • (l i. 
B. lV.: LaPra.de: 
. ·•' ... · . 
· Th~· Court : :A.nd · calculation ~1 : . · 
Witness : · Yes, ·sir:· ·' · 
The Court: Both 1 . : 
.Witn~~s: Yes; sir: · · ·: . , . . · . ·. : 
The Coiirt: Both- in . distance and calculation 7 
, .Witness: , Yes· sir. : · · · · · . · . · 
'Tfitt C-oui·t: ·. That' 'is about ·the only way if could 1:le; isii 't 
iU 
. ."\Vitness : I thiiik . so: 'C'. •• : ' : ('; t • • ; .• 
By Mr. Bowl~s: ' · · .. .' · · · ~:;. · . . 
<l:, !ou j11:s~ _sai~.~ min~te ago~-¥.r.1La~i·ade, the,~fferen~~ between your inap and h1~ ·i;r>3:p ~as. a~)(~qt twentracr~s; 1s 
that more or less 7 . -., 
. :.A.. Mi\. Feild-'s inap.-show~: mqt·e: .7 • • •• : • Q. It shows inore according to his platf : 
. A. Ye~; sir: . . .f 
. · Q. It is already)1' 'thc~-recpi·d that; you plan: 
page. 4}0 ~ _9~e~ered it. . · . 
A. I have forgotten what. tesµlt; we go_t: · 
. ,,~ 
... -CROSS EXAMIN .. \TION~ 
.I • 
. } . 
·· ·. By ¥t·; .J:. Segar Gravatt; . ; 
. Q. So, oji 'tn~.o~sis or ~~~t Jra}!ing,. Y.<>ti, irrade from Mr: 
Feild's map, Mr. Feild,.s map as scaled tliei·e is about 396.5 
ac.res, ish 't. it? · 
A. ·4-s ~eJl a_s I .re~ember__: ; 
Q. You j~st t~stmed you thought tliete ,vei·e twenty acres 
)~or~dn his inap. thau in yours; di,tln 't you; Mr. LaPtade? . 
A. Yes. That 1s about 37Q: acres, I would say; oi' somewhere 
.iri · that _neighboi·hood. 
Q. How much area is iii the railroad; Mr: LaPi-tide? 
TJi.e Court:. .Did you; all fig1.lre· the area -in the railro~d.1 
_ Mi·: ~owl~s: It is in the recor,d somewhere. · . 
_ _ , . Wi_t~e~s :_ W. ~ ~g1:1,red _ it, but I do not believe r have it here 
on the µiap. Somewhere around· four and a lialf acres, I 
would say: 
T • .. ~ ! ' " • l. 1 -. "' • ~. , 
. By M:-t~ .J .. Segar ·GNtvatt~ · .... , , . r •.• • ., - •• • ••• 
• I Q: Did Y.OU compute that"ar'ea Ill computing the total area 
L • .in. the . .tracU · . . . . . . 
. . i\.:'. Yes ;· i ct>input~d it iina aea~ctcd it: 
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The Court: To include the area you have to 
page 471 ~ add that to the 347.75? 
Witness: Yes, sir. · ,:_ - ·-
By Mr. J. Segar Gravatt: · ' · 
Q .. Did you make any computation of how much open land 
,vas in' this place i . 
A. No, sir. 
Q. You did not undertake to fig·ure the area that was cov-
ered by timber that was cut and is still there? 
A. No, sir. . 
'. Q. You didn't compute· on any ·basis: the area- of- swamp 
land or of open land on the tract? 
A. No, sir. 
Q. Can you tell i:ne, Mr. LaPrade, how many square yards 
there are in an acre? It will not come out eve:p, I under-
stand. · 
· A. No; it ·doesn't. The farmers use 70 yards square to 
the acre. 
Q. That is in a few yards of being correct?· 
A. Yes. 
The Court: ,vhat do the engineers use Y _ __ 
Witness: 23,560 square feet. It· is not exactly what 70 
yards would give -you .. 
-
pag·e 472 ~ The Court: Is that all the evidence you have f 
Mr. White: Yes; sir. 
, E. S. FRAHER, 
one of the complainants, having· been first duly sworn, testi-
fied as follows : 
Examined by l\ir. J. Segar G-ravatt: 
. ~Q. You are Mr. E. S.. Fraher? 
A. Yes, sir. 
Q. Where is your home, Mr. Fraher? 
A_. Blackstone, Virginia. 
Q. What relation are you to the ·parties who are ·coinp-lain:.. 
ants in this suit and the owners of ~he land in question t 
A. Mrs. o._c. Wright is IlJ.Y mothe1~-in-law who owns a-part 
of it, and Mr. C. M. Brown's estate---1\fr. --C~ M. Brown was 
a brother of Mrs. 0. C .. Wright. 
Q. Mr. Fraher, were you requested by these people to un-
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dertake to make a sale of the timber standing on the prop-
erty? 
A. Yes., -sir.. 
·Q. When was that! . ~ . 
A. In April, 1937. . .. · ·· · · · · 
·Q. W€re you to receive.any; corh'pensation of any charac-
ter for your services? 
A. No~ sir. . . .. 
page 473 } Q. Have you· had any experience in selling, or 
appraising, and dealing in timber! · ··r . ·r·: . 
A. I have. · 
Q. State the extent of your experience, please 1 
A. I have sold something around $-50,000 worth. 
Q. Over what period of time does that extend? 
A. I would say five years-within five years. 
Q. What is your business t 
A. Merchant. 
Q. What kind of merchant 7 
A. Retail fuel dealer. 
Q. "'\Vb.at did you do, Mr. Fraher, when you first took charge 
of this property to undertake to sell this timber? 
A. I had it surveyed. 
Q. Why did you have it surveyed? 
A. To find out how much land was there and to establish 
the boundary lines. 
Q. Why was it necessary to establish the boundary .lines 
on this piece of property? . · 
A. Thi.s was the residue of a very large tract of. land; a 
large part of it was sold off in different places. It was not 
all sold, but disposed of by will and so foi·tl1. 
Q. Was there a division line to l)e run between the owners 
of this tract and other heirs of the original owner of this 
property? 
page 474} A. There was. 
Q. I hand you a plat of this property, and wish. 
you would point out which line on that plat-
Mr. Bowle8: Which plat is iH 
Mr. W. l\tioncure Gravatt: Mr. vYaddell's plat. 
By Mr. ·!- Seg·ar Gravatt: 
Q. Indicate whether it was the north, east, west or south 
line of the property? 
A. The di vision line? 
!1' 
c• •• 
; ·' I' I ' • \ • 
l ' 2sa. \ • • t I t • • ~ 1 • • i • ' I , • • l t t • • 1 'l 
1 
•, ' (' • • J _ • ~ • 1 
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Q: Yes~ . 
A .. The south line·; . . 
Q. Had that line ever been established by anyliody at any 
ti.me before you employed Mr. Feild to g·o there and es tao_: 
lisli that line and make a survey? · · · · . 
A. A line had _been ruil across this pro_petty in 1928 or 
1929, to divide the timber which had bee~ s·old oii a:nothet .Part 
of this place; · · 
Q .. What sort of- line was tlia:t ! ·· . . 
· A~· It was just a line to sliow where tlie people ,vo11ld cut 
tlie timoer: · . . · . , . 
· Q. Who repi·esented the owners of the other pfoperty 
whicli was being divided . l:iy this southern line? 
A. Mr. C. M. Brown; . . . . . . . . . 
Q: Did you and Mr. Brown agree upon the physical points 
froin which that line should runt . 
A. No, sit; . . : - . . . . . , · 
page 475 } Q. What was youi; iagreement? ·. . , . . 
· · .. A. It all belonged .to 'the~ sa;me partjes,. tbe land. 
on. both si¢les of the line; t,:rid the line wa~. run as: a ·marker 
for the man to cut. the timber· and distance. . . 
. . . ~ . ~ . ~ . . 
. . ' - . 
The Courf ~ It w~s iwt -intei1d~d as ~ pertri~nent lfoundary 
line -between two pa.rties! . 
,vitness: iN o, sir: 
' • L • 
BJ<M:r. J. Segar QFa~~tt: ·. .. · . . . . - . . . 
_. Q. __ Now, ,Mr. Fraher,- on the Ihie on the east adja~ent tg 
the property o:wners · (David-·Burr.ow~, Hubbard· and others)· 
was that ijn old established line there? . . . · · · . · 
,\ . . . . 
,.n.- No,. sir. . .. . . · . · · · - .... . ,.· .. . : .. 
. Q-. How did yo-u det~rl:r_l.in;~. where _the line betw.een this prop..: 
erty and that of adjacent land owners should bet. ... 
A. W~- had to agree. wit~ the adjacent land owners: 
Q. HQw was th~t done? · · · . . . . 
A~ By. having_ t4em present at the time the line was sur..: 
veyed. . . . , .... 
Q. At the- time Mr. Feild made his survey.f 
A. Yes, sir.· · ·· . · . 
. -
Tbe Court : ·which line--is thaH . . 
,. .Mr. J .. Segar- Gravatt-: That i_s the line whieh would b~ the 
eastern line-the line down the outside portion. 
C 
(lalliher and Huguely, Inc., v. E. S. Fraher, etc. 
.. '. t ~ t • • -• - • ·· • • I - ' • ,- • - • I ' 
28J 
... -· .• 
E. S .. Praher. 
' , ... 
By Mr. J. Segar Gr~vatt: 
Q. Was Mi~~ Feild present there ~hen th.ese 
page 476 } parties agreed between themsely.e~ a~· to where 
that line should be established? 
A. Yes, sir. · · · · · 
Q. Did y~u instruct him to establish that line h~ a~cord-
ance with the agreement between yourself an_d th~ other ad-jacent land owners f . . . . . . . ' 
A. Yes, sir. Q~ The line on the north adjacent to a coloree,l man named 
Douglas Andrews, wa~ that a well established and known 
bo1mdary line between those two prope·r~ies ¥ ' 
·a. No. . · · 
Q. llow did you establish that line t 
A. By having th~ land owp<frs at that time Hr~s~µt. 
Q. Who was the· land owner! · · 
A. I don't remember; I don't rememb~r what his ·name 
was. I t4ink Douglas 4,ndr~ws has pought the Ian~ .since 
that time, but I' am not sure ,vh~ther it wa~ Do1iglas ~vho was 
present but the man who owned the la~d. · · · · 
Q. W a~ Douglas Andrews there 1 · · 
A. I can't rec·an whether it was Douglas. I don't remei~-
ber the other man who owned the land before Douglas bought it. • I •, • ' t •' • 
Q. Did you agree with the adjacent property owner as to 
the line on t11e north bounding the p'ropertyl · · 
A. Yes, sir. 
Q. The other line is the northern portio~ of the 
page 477 } western boundary line of this tract wp.ich is ad-jacent to the o1d F~ild pr_op~rty t' . . ' · . 
A. Ye& . · · 
Q. Had this property and the Feild property, at any thne 
in the past, been one tract f · · 
A. It had. . . 
Q: How was the line established betw_een the Feild prop-
erty on the west and thi~ land? · · · 
A. By an old roadbed. 
Q. Will you state what old roadbed and why it was used 
as the line between the two properties? · 1 
A. It was a road that came out from qJd Poplar 1vio\lnd 
to this property. A road branched off down· the weste1~ii Ihm, 
which is the road we have Just ref er~·ed to as the boupdary 
line on· that, and another road turned east, which · is the 
boundary line on the north, ~nd tllis property I lies d.Q~VI1 in 
the fork of the roads, and forks rig·ht in the· hranch.' 
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Q. rh~t line ,foll9ws the rqad ho:w far? 
A. It follows that road· in a southerly ~j_r~ction approxi-
:rp.ately !l°,4001 feet.~ .. · , . r ·< . . 
Q. Does that follow the road all the way tq the raih;_oad 
right-Qf-way, _or not? 
· f.... Not' quite to the right-of-way. The road leaves in a 
,vesterly. direction a couple of hundred feet from the rail-
ro~ . 
page 478 ~ Q. When you got to that point, did you follo,v 
. the road 1 
' A. The only way that we could e~~abHsh ·_the liJie from;that 
point was to come to the corner of the fence which I w&.s tQld 
was the line between tpe Sh9_rt pr9perty and this prope;ty. 
Q. 'fas tJ.1ere~_~_ny):>ody representmg the owners of the old 
Carter Feild. property there when Mr. Feild was there es• 
tablishing these lines.! . 
, A. I don't recall whether anybody was there representing 
the Feild property, but I think Mr. James Feild was familiar 
with that road as being the line. . . .. . .. 
Q. These two families w;I.iicl!,. owned t4is property are .re-· 
lated to each other, are they not-the Feilds and. the _old 
Browns? _ . . .. :! . ;_ 
A. I don't recall whether they are related, or not. . 
Q. Mr. Fraher, from the rajlrQad down to .the·'.branch, 1iow 
was that line established f 
A. By a fence. · · . · 
Q. Who is i the ~:djacent prope·rty owner ·there? 
A. The Short familv. 
· · Q. Dicl'tlie Shorts u'nderstand that to be the line t 
A. They told me that they had understood it to be the line, 
and I accepted it as the line at that time. 
· ··Q. Diel yon, l\fr. F1·aher, together with these various par-
ties whom you say were present, point out to Mr. 
page 479 ~ Feild the physical markings by which these· lifies 
we re to be run' ! . r. 
A. Did I point them out to· Mr. F~ilci? · ~ 
Q. Yes, the surveyor;---togeth~r the parties who wei·e pres-
ent there? . . ' •r • 
A. Oh, ye~ ; we· agreed on the line. · · 
Q.- And :Mr. Feild was p1·esent? · 
A. Yes; 
Q. And he understood where- these lines were that he ran? 
A. Mr. Feild? · 
Q. The surveyor is the man I am talking about. 
A. Yes. 
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Q. Did you request Ur. Feild, the surveyor, to make his 
survey establishing those as the lines of this property? 
A. I did. . . 
Q. So far as you lmow, was ·that done by M:r~ Feill}¥ 
Mr. Bowles! I have not objected to the leading questions 
up to this point,, but I. object to this question. 
The Court: Ido n·ot see· any objection to it. 
Mr. Bowles: So far as he·knows was that done! 
The Court: I don't see any objection to it. - · . , ··, t 
Mr. Bowles: I would like to note an exception to it. 
The Court! Go ahead. 
page 480} By Mr. J. Segar Gravatt: 
Q. Did Mr. Feild make a plat of his survey! 
A. Yes, sir. 
Q. How many plats did he make? 
A. Two. 
Q. Did he give them to you 1 
A. Yes, sir. . 
Q. Were they given to you as plats of the property ac· 
cording· to the lines as agreed upon between those adjacent 
property owners f 
A. Yes, sir. 
Q. After you got the survey of the property, Mr:. Fral~er, 
did you, undertake to sell the timber-to offer the timber for 
sale? 
.A.. Not until I had the survey checked. 
Q. Who checked the survey? 
.A.. l\fr. W. H. Hawthorne, of Blackstone. 
Q. The gentleman who testified in this case? 
A. Yes. 
Q. Did Mr. Hawthorne find any error or any defect in- the 
survey of Mr. Feild? 
Mr. Bowles: If your Honor please, we object. 
The Court: Objection sustained. I think h~ should testify. 
Mr. J. Segar Gravatt: He will testify. 
page 481 ~ By Mr. J . .Segar Gravatt: 
Q. Did you ever have any information from 
any source, Mr. Fraher, that there was any question as to 
Mr. Feild 's survey until the matters arose which are pre-
sented in this litig·ation f 
.A.. No, sir. 
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Q. After you had had Mr. Feild's s:11rvey checked by Mr. 
Hawt4orne, what did you do in an effort to dispose of t~s 
timber? · · 
A. + p:nt the #mber qn the market. ~ fir.st h.a.d it esti-
mated. .: 
Q. Who.m did you haye to estimate itt 
A .. Mr. Henry Barrow, of Blac.kst01ie~ 
Q. 'Did you pay ~u. Bll.rrow to ·estimate the f 1nlberY 
A. I did. · · · · ·· 1 r .. · 
Q. How · much did yqu pay him Y 
A. $~5. . . . . 
Q. Did you go over the property yourseij: in ~n eff ~rt to 
. make an estimate of the timber Y · • · · • · · 
A. Yes, sir. . 
Q. _Then c;li,d yoµ fix a price qn tJ1e timb~rt 
A. Yes, sir. · · · · · 
Q. What was the price at th~t time¥ 
.A. I fixed the price of $20,000 net. 
Q. Did you take that up with the ,owne;rs ~f the property! 
A. Yes, sir. · .. ·· ... · · · 
page 482} Q. Was it agreeable with them¥ 
A. Yes, sir.· · · · · 
Q. What did you do with respect to interesting prqspective 
purchasers of the timber Y · • '· · · · · · · · • · 
- A.. I r,ook a number of pe.ople down there and went ove;r it 
with thell:l. · · · · · · 
By the Court : 
Q. Did you do any advertisingf 
A. No, sir. ·· 
Q. You did not? 
A. No, sir. 
Q. ¥ ou ju!,t notified them by letter, I suppose? 
A. I had a lot of inquiries, ~nd eacli th1'-~ ! wpi;tld wtj t.e a 
1nan if he was interested and I would take him there and 
show it to him. 
By Mr. J. Seg·ar Gravatt: 
·Q. You took a great ni.any people who were interested Y 
A. Yes, sir. . 
Q. Wl!en was t4e .first ti~e :yo~ slio'Yed this timber to rep-
re~entafaves of Galliher & H\1gt;iely, 9! ~~ien were t4,~y fi;r~t. 
approached! · · · ·" · · · 
A. They ,vere first approached s.o~etip~e fh.e ijrst qf tpc 
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year 1939· or the latter part of 1938, I am not sure which it 
was. I stopped by their office and took the 
pag·e 483 ~ matter up with Lipscomb, and he wanted to 
know the price on it, and, when I told hi1n, he 
said he was not interested, that it was too high. 
Q. That was the latter part of 1938 or 1939¥ 
A. The latter part of 1938 or the first of 1939. 
Q. Mr. Lipscomb, at that time, did not make any investiga-
tion of the 'timber? 
.A. He said that thev were not interested at all. 
Q. When was the timber next shown to any representative 
or when was Galliher & Huguely next approached about the 
matter? 
A. I think in March 1939. 
Q. How did that come about? 
A. I sold :M:r. J. H. Hardaway, of Blackstone, an option 
on the timber, and he made an appointment with Mr. Lips-
comb to look over the timber. He went down and I think met 
Mr. Lipscomb and Mr. Young. 
Q. ·were you present? 
A. No. 
Q. You cannot testify to it if you were not there. Did you 
go with Mr. Hardaway at a.ny time· during the time· that he 
had an option on the property to see any representative of 
Galliher & Hug-uely Y 
A. Yes, sir; I did. 
Q. When was that T 
page 484 }, A. Tha.t was after the expiration of Mr. Hard-
away 's option of thirty days. It was sometime 
the latter part of March, as well as I rem em her. 
Q. '\Vhere did you go and whom did you see Y 
A. Mr. Hardaway wanted to know if Mr. Lipscomb was 
further interested in the timber before his option was placed. 
Q. ,vere you present when Mr. Hardaway discussed the 
matter with Mr. Lipsc.ombt 
A. I was. 
Q. Did Mr. Lipscomb i~dicate that be wns interested iu 
the property? 
A. He did not. 
Q. Tell me what occurred? 
A. Mr. Harda.way asked Mr. Lipscomb if he had seen the 
timber any more, sinee they didn't have a chance to sec it 
when he was with him on account of the rain, and Mr. Lips-
comb told him that, he had not• seen it any more, and he asked 
if he would like to see the r(lst of it, and he said no, that he 
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was not interested, that from the information that he had 
gotten on the outside he was not interested and didn't want 
to Ree it any more. 
Q. Did he indicate what source he was going to for infor-
mation about the propertyt 
A. He did not. 
Q. That vrns in March 19391 
page 485 ~ A. Yes, sir. 
Q. ·when was the next time, Mr. Fraher, you 
had any talk with a representative of Galliher & Hug-uely in 
1·e~;ard to this timber 1 
A. Sometime, as well as I remember, in July, 1939, Mr. 
Lipscomb called me and asked me if I had sold this particular 
piece of timber; I told him I had not; be asked me the price 
on it~ and I told him the price. 
Q. vVhat did you tell him. as the price? 
A. $20,000, and he asked if I could arrange to show him 
the timber either the next dav-I don't remember whether 
the next day or a day or so after, and I told him I would. 
He asked me would I meet him at nine o'clock: at Stonv Creek 
- on a certain morning to show him the timber. I did this, 
and I met Mr. Robinson and Mr. Williams with him. We 
went around to look over the timber. It was cloudv. We 
got to the woods about ttm O'clock, and we had to leave about 
twelve-thirty on account of n pouring-down rain. ·when we 
g·ot hack to the c.ar, coming out of the woods, Mr. Lipscomb, 
Mr. Robinson and l\fr. ,\7illiams withdraw some distance 
from the car and had a little consultation, and came back 
nnd Mr .. Lipscomb told me he was not interested in the prop-
erty. I said, "Mr. Lipscomb, I would be mighty glad to· show 
you the rest of it before you make up your mind,'' and be 
E;aid. "I ba.vc seen enough of it to know I am not interested 
in it.'' I went on home. 
puge 486 ~ Q. Did you have any plat with you on that 
occasion, Mr. Fraher? 
A. I did . 
. q. vYha.t sort of plat did you have! 
A. It w::is a plat I made myself-just a lumddra.wing from 
l\fr. Feikl's orhdual map. 
r~. Did vou leave that plat with Mr. Lipscomb or with any-
body else? 
A. No, sir. 
0. What hecame of it f 
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pocket, and when it -dried out it was not any good at all, and 
I destroyed it. 
Q. That was in July, I believe, 1938? 
A. Yes, ~ir. 
The Court : 1938 or 1939 f 
Mr .• J. Segar Gravatt: 1939,. I beg your pardon. 
By Mr. J. Segar Grava.tt: 
Q. At that time, when Mr. Lipscomb told you he was not 
interested in the timber, did you thereafter endeavor to 
interest Mr. Lipscomb or any representative of Galliher & 
Huguely in the purchase of the property 1 
A. No, sir. 
Q. H-0w did the next -0ontact between those 
page 487 } people come about1 
A. About the 5th of January, 1940, Mr. Lips-
comb called me over the telephone and asked if I bad sold 
this piece of timber, and I told him I had not. He asked if 
I hacl cut the price on it, and I told him I lmd not. He said, 
"I will be glad to come up tomorrow at about ·efoven o'clock 
and talk to you about it.'' I told him I would be glad for 
him to come, and lie ca.me about eleven-thirty the following 
dav. Q. Will you state what transpired between you and Mr. 
Lipscomb on that occasion? 
A. Mr. Lipscomb came in and said., "I came up here to 
talk with you about that piece of timber, but I am not going 
to oay--you your price for it." I said, "Mr. Lipscomb, I have 
onlv that one price on it; I can sell it for that price, or not, 
and you knew this price when you left home.'' He said, '' The 
timber iR not worth the money, it is not there." I said, ''Mr. 
Lipscomb, you and I differ in the property, and I don't have 
any unkind feeling towards you if two men c.an 't ag-ree on 
the amount and quality of timber." 
He said. "I don't wa11t it a.t tl1a.t price." I said, ''I can't 
sell it for less than that.'' 
He said, '' I came up lrnre to buy it at $18,000, and, if you 
won't take that, I would like to have a few more days in 
which to consider your pric~.'' 
That was Saturday. I said, ''Mr. Lipscomb, 
page 488 ~ if Monday is a fair day I expect to show this 
timber to two men from Lvncbburg, and, if they 
are intere~ted, I expect to ~:ive them thirty days in which to 
investi~a~e it? and J ~.anµ9~ take it up with rou any more uµtq 
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the thirty days. are out; and:i: if they don't take it and you 
are interested; 'Yhen they are through I will be glad to take 
it up with you _again.'' I said, '' I am not telling· you this to 
urge you to take it,. but I am telling the facts." 
He said, ''I would have to have :five years to get it out, and 
I want everything· that is merchantable on the land, and I 
want a right-of-way." 1 said,. "If ·you will give me a few 
minutes I can tell you .. " 
I called Mrs. Wright over the telephone to talk it over with 
l.\fr. Brown, to take it up- with him, and they told me to use 
my own judgment. 
I said, '' I will sell it to you,." and he said,. ''I will take it.'" 
He said, "I want to have a deed by the 2oth of January."" 
I told him I wonld try to get it to him by the 20th of January~. 
He said, ''How much do you want me to give you to bind. 
the dealt'' and I said, ''Not a penny."' 
I said, '' If for any reason you don't want this timber when. 
the deed is prepared, I will not in any way urge you to take it 
and not hold anything binding against you.'' 
page 489 ~ He left and told me he was going to Washing-
ton. 
Q. When Mr. Lipscomb told you that the timber was not 
on this tract, that he didn't think there was that much timber 
on the tract, what was your reply to thaU 
Mr. Bowles : If your Honor please, I do not think any 
such statement has been made as that. 
Tihe Court : Yes. 
Mr. Bowles: I beg your pardon: He. said the timber wa:s. 
not there, but there is 110 testimony as· to any estimate. 
The Court: vYhnt is the objection to the question? 
Mr. Bowles: He said there was not much timber there. 
The Con rt: That is the same thing. I still don't know 
what your objection is. 
Mr. Bowles: First, my objection is that it is a leading 
question, and I think that will cover the whole objection. 
The Court: Chang·e tlle form of the question, Mr. GravatL 
By Mr. ,T. Segar Gravatt: 
Q. Did l\fr. Lipscomb make' any comment to you as to how 
much timber was in the tract of Janel? 
Mr. White: I thin~ tl1e question is indefinite. Thera have, I 
I 
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been four different conversations. I think he 
page 490 } should state on which occasion. 
By Mr. J. Segar Gravatt: 
Q. On the last occasion when vou talked to him-at the 
time the property was sold to him: . 
A. He said he didn't think that the timber was worth the 
price I asked for it. I told him I didn't think that he had 
properly seen the timber. He said that he had seen every 
tree on the plac.e. I said, "Well, who showed it to you Y'~ 
and he said, '' I went in there myself.'' 
Q. Did he tell vou how manv times he had been in there? 
A. He told me he had spent two days in there since I 
showed him a part of it. 
Q. Was Mr. Lipscomb, from the conversation that you had 
with him, relying in anywise upon your judgment in rega1·d 
to the value or the amount of this timber¥ 
Mr. Bowles: If your Honor please, I object to that ques-
tion. 
The Court: Mr. Fraher couldn't say whether be was, or 
not. 
Mr. Bowles: That is his conclusion. 
Mr .. T. Segar Gravatt: I want to know froni the conversa· 
tion he hfl.d with him. 
Mr. Bowles: He can testify to what he said, but not his 
conclusion. I 
The Court: The objection is sustained. Let's have the 
conversation. 
page 491 } Mr. ,J. Seg·a.r Gravatt: All right, sir. 
By Mr .. J. Segar Gravatt: 
Q. Now, Mr. Fraher, it is el1arged in the answer of Galli-
her & Huguely that you delivered to Galliher & Huguely~ 
Incorporated, or to their representative, a plat made by :Mr. 
Feild a.nd represented to them by delivering that plat tha.t 
this property had 423 ac.res of land in it; did you, at any time, 
give to any representative of Gfllliher & Hng'Uely, Incorpo-
rated, a plat, or map, or anything, that purported to be a plat 
or map of ~hi~ property? 
A.. No, sir. · 
Q. You stated, Mr. Fraher, that two plats were prepared 
o:f: this property by _Mr. Feild? 
A. TJ1at is right. 
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Q. Will you state what became of those two plats, to the 
best of your knowledge? 
A. The original plat was torn absolutely to pieces, used 
by Mr. Ifawthorne and myself in checkingi l\fr. Feild's survey. 
Mr. White: Is that "'.Exhibit 2-A" you are talking about? 
Witness: Yes, sir. 
By Mr. J. Seg·ar Gravatt: 
Q. In your negotiations with Galliher & Huguely did you, 
at any time, show them this plat? 
A.. No, sir. 
page 492 ~ 
arisen? 
A. Yes, sir. 
Q. "'When was that plat pasted back together'1 
A. The 15th of May. 
Q. Was tha.t after all of these questions had 
Q. 1941-May 1, 1941, I believe¥ 
A. Yes, sir. 
Q. "\Vliat became of the other plat 1 
A. I sold or gave to !fr. Reese, of Jarrett, a fifty-day 
option, and srnve it to him. 
· Q. For whom was Mr. Reese acting? 
A. For J ohns-1\fanville Company. 
Q. Did you ever get that plat back from Mr. Reese f 
A. No, sir. · 
Q. Did you ask him for it1 
A. I did. 
Q. Did he give you any statement as to what had become 
of the plait 
l\Ir. Bowles: V\Te were not present. 
The Court: It is an explanation of what became of the 
nrnr> that Reese had. 
Mr .. T. Seg-ar Gravatt: I don't care about it. 
The Court: I would like to know. 
Bv the Court : 
· Q. Did you ask Mr. Reese for the map? 
A. Yes, sir. 
0. What did he snv? 
· A. He .. said that he could not recall what he 
p~urn 493 ~ had done with it, and he took us into tbe office of 
Jolms-Manville and asked the young man at th~ 
desk to look in the desk to see if the map was there. 
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Q. Did he look t 
.A.. Ha opened the drawer to the cle.sk full of maps, and Mr. 
Cushwall .and myself-he picked up the top map .and asked 
was that it, and I said no. 
Q. And that is all that he said J 
A. YeSo sir. 
Mr. Bowles: We do not think that is evidencm. 
The Court: It is evidence as to what Mr. Reese did with 
the map. 
By Mr. J. Segar Gravatt! 
Q. You have never seen that plat from that time until now? 
A. Not until I saw it in court. 
Q. Is that plat which was filed here by Mr. Keedwell the 
plat which you gave Mr. Reese T 
A. No-the one made by :M:r. Keedwell1 
Q. No. The plat that was filed by Mr. Keedwelt 
Mr. White: "Exhibit No. 2." 
.A. This is the map I gave Mr. Reese. 
l\fr. J. Segar Gravatt: 
Q. At the time Mr. Keedwell testified in this case, where 
did he give his place of employment? 
page 4'94} A. Johns-Manville. 
Q. And you never sa.w that plat fror.n the time 
you gave it to Mr. Reese until Mr. Keedwell produced it here 
in this case, did yon f 
A. No, sir. 
Q. Mr. Fraher, how did this timber g·row on this traet of 
land f ·was it a uniform ~rowth all over the tract. the same 
on all of the land, or we-re there slashes and swamps a.nd 
open places and spots, where the timber did not grow uni-
formlv? 
A. Well. some of this land was in extra g·oocl timber; some 
o~ it in different blocks or groups of different sizes, scattered 
about on the place; some of it was real small-in some sec-
tion~ very small; some sections very large; in some sections 
medium size. 
Q. Vl as there any open land on the tract? 
A. Yes. 
Q. Where was the open land located? ,vas it all located 
in one body, or was it in various places on the property? 
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A. There was one larg·e opening on the place, on the nortil · 
side of the railroad; there was another opening on the .south 
side of tl1e railroad and two openings on the south side of 
the piece o.f property. 
The Court: The south side of the piece of pt'operty ! 
W'itness : Yes sir. 
page 495 ~ The Court: "\\7hat piece! 
Witness: Of the Brown estate-on the south; 
it is a large area of open land here.. . · 
By Mr. J. Segar Gravatt: 
Q. That is north of the railroad °l 
A. Yes ; and then there is a piece of' open land across irn 
this direction to the railroad on the south side; over here,. 
about in line with this line, is a cemetery; this is the west. 
line of that opening. That line would come straight through 
to the cemetery with a field there, and right in this corner,. 
on the southeast corner,. is cut.-over- land, where it is cut over,. 
and :from this side in 19'38. It was pointed out as cut-over 
land .. 
Q. Was there any swampy area in theref 
A. Practically· all of it is swampy, but there is a swamp, 
here which runs up here in this direction (indicating). 
Q .. Indicate where it is on the map. 
A. It is the swamp ·shown as a continuation: of the branch 
in here (indicating). 
The Court : Towards the southeast corner¥ 
Witness: Yes, sir, and runs throug·h the property in this: 
direption (indicating). 
Mr .. T. Segar Gravatt: In a southeastern direction? 
Witness: Yes~ sir; and then there is another in this direc-
tion (indicating) . 
page 496 ~. The .Court: That would be norfuwesU 
· ·witness: Yes, sir. The swamp comes up to 
the rRilroacl, to this field, and comes i1roun(l. here. It is a 
terrible swamp here; then there is a swamp do,vn here, but 
not all f.he way through, but certain sections so you could 
hardly get through. 
By Mr. J. Segar Gravatt: 
Q. '"\Vere !here parts of the fa.nd ,vllich g·rew small timbert 
..A.. 'Y"es, sir~ . 
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Q. Was that timber located all in one place, or was it 
scattered in various places over the land 1 
A. There were certain sections that was of small and some 
scattered all through, hut there were some sections in which 
there were verv few trees which measured less than ten 
inches over the stump. 
Q. The fine timber, the large timber, was that located all 
over the place, or was it in different bodies f 
A. In different bodies, but there are some pines on the 
extreme north end of the place and on a part of the south 
end of the place. 
Q. Mr. Fraher, there is one other thing: There is a state-
ment in the answer that these gentlemen filed stating as fol-
lows: ''.Subsequent to entering upon said land and begin-
ning to cut the timber thereon, this respondent received in-
- formation that another survev of the land had 
page 497 } been made recently which showed that the tract 
of land eon tainccl less than 423 acres. Upon 
ehookin~: this information your respondent became convinced 
that there was a material shortage in acreag·e. '' Do you~ know 
anything of any survey that was made of thi~ property sub-
sequent to the survey of Mr. Feild until the survey made by 
Mr. KeedwelH 
A. No, sir. 
Q. Did you haye any made? 
A. No, sir. 
Q. Diel you have any information of any kind that any 
survey l1ad been made for any individual which showed a 
deficiency in the acreag·e f 
A.. No, sir. 
Q. There is also this statement: ''This survey was c.om-
pleted on December 14, 1940, hut prior to the completion of 
the survey this respondent had notified attornev for E. S. 
Fraher that it had information that there mig;llt be a short-
age in acreage, and had ordered a. survey to be made to de-
termine in fa.ct whether there was anv shortage. This in-
formation was ~riven to the attornev for" the said-E. S. Fral1et 
prior to the e1itering· of any decree in this suit directing a 
sale of tbe interests of infant parties in said timlJer. '' 
. The question I want to ask you is this: vVere you present 
on the day I came to Emporia and presented the decree au-
thorizing· the sale of the infants' timber to Galli-
page 498 ~ her & Hug·uely? 
A. I was. 
Q. Did you go with me to the Clerk's Office and hear me 
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telephone Mr. Hunter Barrow tha.t this decree was being 
entered, and asked Mr. Barrow would it be satisfactory to 
limit the size of the timber to be sold under that decree f 
A. I did. 
Q. I do not suppose you know what the conversation be-
tween Mr. Barrow and me was, do you Y 
A. I do not recall. 
Q. At that time did you know of any contention that was 
made by Galliher & Huguely, or anybody representing Galli-
her & Hug1.1ely, that there was any shortag·e in acreage? 
A. At what time was that f 
Q. At the time this decree was entered by the Court direct-
ing· the sale. 
The Court: The day :Mr. Gravatt ca.me up to see me, at 
that time did you know that there was any question about 
the shortage in acreage? 
A. Mr. Kelley Williams, sometime around the first of 
April, told me. l\fr. Williams .came to me and said Galliher 
& Huguely said if I didn't have the deed and everything pre-
pared by the following Saturday, that they would not take 
the timber. I had everything fixed and came to Emporia on 
some of the same business, and went back by Jarrett, and 
Mr. "\Villiams told me he had the information 
pag·e 499 ~ there, and Mr. vVhitcom.b agreed that there was 
a. shortage in the acreage and that he and Mr. 
vVilfouns expected to cut it but would not be allowed to go 
into it until thev made a survev of it. I asked who was Mr. 
"\Vhikomb. and .. he said he was· a man who had married into 
the Galliher & Hug·uely family. 
Mr .. T. Selsar Gravatt: 
Q. That cHme from Mr. Williams? 
A. From Mr. Kellev Williams, at a service station out on 
t.lie highway. I came· by Stony Creek to see him on my way 
to IiJmporia, and he was not here, and I saw llim, when I went 
t·ack, a.t Jarrett, and told him I had everything ready, and 
then he told me that they had notified him that he was not 
~·0in~ in there with a sa:wmill until a survey of the property 
was made, that they had information that there was a short-
age of acreage. 
The Oourt: "\Vas that. previous to the clay l\fr~ Gravatt 
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reame up here and saw me and got a decree directing the sale 
of this timber? 
Witness·: This was a.round the first of April-between the 
1st and 10th of April-that I talked to Mr. Williams .. 
The Co.urt: When was that decree entered? 
Mr. J. Segar Gravatt: October 30, 1940. The suit was 
not instituted until after that-in June or July. . · 
By Mr. J. Segar Gravatt: 
Q. Was tha.t before these people went into the timber to 
cut it¥ 
page 500} A. Before. Mr. Williams· told me he was go-
ing· to cut it but had to wait. 
Q. · Did you ever get any communication from any of the 
people who were in charge of the purchase of this timber by 
Galliher & HugL1ely that there was any sueh contention! , 
A. No, sir. . 
Q. Was that the only source you heard it from? 
A. Tl.he only source except the first time I took Mr. Lips-
comb into the timber he told me he understood that there was 
a shortage of acreage. 
Q. Mr. Lipseomh told you? · 
A. Mr. Lipscomb told me he understood the acreage would 
not hold out. 
Q. Did vou have a.nv lmowledge or any information at all, 
Mr. Fraher, that these people were not g·oing to complete 
this transaction and pay for the timber when this dec.ree was 
entered? 
A. No, sir. 
Q. Mr. Fraher. did you go over to this piece of property 
with Mr. Waddell a.nd Mr. LaPrade when the last survey was 
.made! 
A. I went over a pa.rt of it. 
Q. Did you go. to the property? 
A. Yes, sir. 
Q. Where clid you join these gentlemen f 
page 501 ~ A. At Stonv Creek. . 
Q. Who dicl you take around this property, if 
anybody? 
A. Mr. Waddell. · 
Q. Will ·you please take this plat and point out to the Court 
where you took 1\fr. WaddelH . 
A. I met Mr. Waddell ancl his party a.t Stony Creek. 
Q. Designate the direction on the plat so anybody read-
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ing· your testimony will know what place on the plat yolll 
pointed out. 
A. When I met l\Ir. v.V acldell,. he said, '' You didn't come to 
stay while we survey1 '' and I said, "Y.es; I did." He said,. 
''VVe will only need you about an hour; all I want is for you 
to show me the corner." I said, "Just as you say; I came. 
over to stay, but if you don't need me I will not stay." 
I took Mr. Waddell to the northeast co~·ner, designated by 
an oak which. had blown down, and it is on the ground now. 
The line -running· this way, the line was cut out in 1939 by 1\fr~ 
],eild, and it had grown up so you couldn't walk, and the. 
only way you could go to the branch was the line Mr. Keed-
well had chopped out. ,v e followed his pa.th, which was ope11 
to the branch, and there was a stake in the branc.h. I looked 
down the branch. I told Mr. Waddell that Mr. Feild's line. 
hit the branch down further northwest, which, when he sur-
veyed it, was an old pine tree which grew up by the branch 
and it had blown down and rotted off at the. 
pag·e 502 ~ ground, and tl1ere was a log across the branch, 
and we walked across the branch on the lig·ht-
wood log. 
There was a stump which was with the level of the ground-
I couldn't find the log when I took Mr. Waddell, and:. told him .. 
Wliere Mr. Keedwell's line came to the branch, the corner 
in the branch, I pointed out for Mr. Waddell that it was an. 
old road which came down here some distance from Mr;. 
Keedwell's line-that was the line-and that road joined 
another road down at the corner. The road came up this way 
and forked, and one went'this way and one that, and the road 
is the line. 
vVl1ere Mr. Keedwcll 's line came to the branch, there was 
not any indication of the road there, and I would say it was 
fifty to seventy-five feet from the road, on which he said it 
was the line. I pointed out the difference between! this corner 
and the line here (indicating·). I couldn't find the- corner here 
which Mr. Feild had, which was in this, direction (indicating). 
Q. That is northwest¥ 
A.. N orthwe~t. Then the only way from this part of the 
property to this over here- was to come along .parallel with 
the road-the path Mr. Keedwell hnd cut ouf, which was 
wav inside of the road which was the line. Mr. \VaddelI 
never did ask me about the line, Mr. Feild 's line, but I showed 
him in s~veral places where the line didn't g·o up to the liue· 
surveyed by Mr . .Keedwell. 
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page 503 } We came down that old road and got into the 
. road and came down to the railroad. I showetl 
him the oak tree which was. the line, and I showed him w)lere 
the pine was on the side of the railroad described on Mr. 
Feild's map. As well as I remember, the pine had been cut, 
but I am not sure of that. 
I showed him this fence and said, '' This fence runs straight 
to the branch, which is the line.'' Vv e cam~ in this direction, 
to the south; we came across around this field on the south 
side of the branch, and two of Mr. ,v addell 's men had come 
down here in a field, which was .an open field, and i said, 
'' These people are off the line,'' and he said that they are 
probably making an offset, and the line is in the open road. 
I took Mr. V.lacldell down, and we walked the road. 
Mr. Feild's line is mostly on the left-hand side, and Mr. 
·waddell was on the other side. I came down and showed 
him the southeast corner, which is a double pine. I c.ame 
clown to this stake, which, I think, is the only stake in Mr. 
Feild 's survey. ,v e found that stake there; which is the only 
one we lrnew of. # 
I took him to the large pine on the southeast corner, and 
showed him where the peg· was put in the g·round near the 
road, near the big pine ti·ee, but the peg had been driven over 
and was not there. 
Vv e walked clown this line, and everything on 
page 504 ~ the side of that line is chopped a distance of ten 
feet on each side of the line. 
I told Mr. Waddell, '' This line is perfectly straight from 
this point to the branch,'' and took him to the branch and 
showed him this point on the south side of the road. I said 
"That is supposed to be the corner there, but there is noth-
ing to indicate it except the tree which is not chopped.'' 
We attempted to .come up the branch, but we struck an-
other branch and went up by the old Brown house on a dif-
ferent tract of timber. 
· "\Ve then came back to this corner. We came on down the 
road, and be said, "My men have stopped for lunch. They 
are not there where we saw them when we went down, and I 
think that thay stopped for lunch.'' 
He said, '' I am throug·h with you, and I don't need you any 
longer". I said, "Well, I will he glad to stay if I can be of 
any service to you''. He said, '' I don't know of anything· 
you can do''. So I went on home. 
Q. Now, Mr. Fraher, do the lines as run on tl1is plat filed 
by Mr. Waddell, made July 19, 1.94:l, correspond with the 
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-lines as run by Mr. },eild and the lines as pointed out by 
you? 
A. No, sir. 
Mr. J. Segar Gravatt: I think that is all. 
page 505 } The Court : All right, gentlemen; I reckon we 
had better adjourn for lunch. 
(At one o'clock a recess was taken until two o'clock for 
lunch.) 
At the expiration of the recess, the witness, E. S. Fraher, 
took the stand for 
CROSS EXAlVHNATlON. 
By Mr. Bowles: . 
Q. Mr. Fraher, I understood you, at the end of your tes-
timony, to say that this plat drawn by Mr. Waddell and Mr. 
LaPrade did not conform to the lines that you showed them . 
.A. It did not conform to the boundaries in the deed and 
the plat of Mr. Feild. 
Q. You showed them the lines that did conform to the deed 
and plat of Mr. Feild f 
A. I showed them the corners. 
Q~ You showed them the fence and you showed them the 
road and showed them the corners, and showed them all the 
trees that were marked? 
A. Yes; but I didn't go all the way around. 
Q. Let us get down to one place, the northwest corner. I 
under~too,d you to say the true line runs clown the road to-
wards the railroad? 
ii!: A. Yes. 
pag·e t,;u06 ~ Q. And that Mr. Waddell did not put his 
,, boundary there in the right place-he didn't put 
it on the road; didn't you testify to that? 
A. I don't think I did. 
Q. Well, did he put it on the road? 
.A.. He did not put it on the road. I don't know where 
Mr. Waddell put his. 
Q. How do you know that the plat did not conform then f 
A. Because the road doesn't come to the branch at the 
stake. 
Q. But if. l\fr. Waddell and Mr. LaPrade, in surveying· the 
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property, ran the line from the railroad north up to that 
branch along the road, then it is a correct line, isn't iU 
A. Yes. 
Q. Will you look at this plat which you have already ex-
amined, and show to his Honor where it is different, and read 
the place from the railroad 1 It says along the hedge row 
and the road, doesn't itt You can answer it.''Yes" or ''No", 
if you can read it. Does it or does it not? 
A. I can only say that the map shows that it was along 
the road. 
Q. That is all I asked you. The map then is correct, ac-
cording to your statement in that respect. I just wanted to 
clear up that detail. 
page 507 } Mr. White: Was that question answered? 
Mr. Bowles: He nodded. Didn't you answer 
that "Yes"? The witness nodded his head. 
Witness : The road is the line. 
By Mr. Bowles: 
Q. The map shows that the line is on the road, doesn't it? 
A. The map shows that it is on the hedge row and road. 
Q. If it is along the hedge row and the road, it is in the 
right place; isn't that so? 
A. If it is on the road.· 
Q. Doe.sn 't that show it is on the road? 
A. If it is there. 
Q. Doesn't the map say road? 
A. Yes, if it says it, it is right. 
Q. Well, don't it say thatT 
A. The only thing, the stake called for in the grant is a 
long way from the road. 
Q. The map says that it is drawn along the road T 
A. Yes. · 
Q. And if it is along the road, then it is a correct line? 
A. If it is along the road it is. 
Q. Then, I understand that a. good many years ago you 
were sort of put in charge of this property for the purpose 
of handling· it and selling it; is that right Y 
page 508 ~ A. Yes. · 
Q. The first thing that you felt was necessarv, 
. from your Ion~ experience in handling such matters, to do 
was to have it surveyed; is that correct? 
A. That is correct. 
Q. You_ had two purposes in mind, according· to your di".' 
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rect testimony, in having, it surveyed-first, to find out how-
much land you had, and, second, to establish the boundary) 
and you employed Mr. Feild to do th.at t 
.A. Yes. 
Q. What did Mr. Feild tell you as to how much land was 
there! 
A. He wrote me after he surveyed it. 
Q. ·How many acres! 
A. 423. 
Q. Did you believe him t 
A; Yes. 
Q. Then you thong.ht you had 423 acres Y 
A. Yes. , 
Q. Is the1·e anything- in your mind to change that? 'Do 
you still feel you have 423 acres t 
A. Yes. 
Q. Then you undertook to sell 423 acres, didn't you? 
A. Not of land~ 
Q. All you sold was the timber on it? 
page 509 t A. I sold the timber on this tract, according to, 
the boundary thete. 
Q. Now, :Nlr. Fraher, the second thing· you undertook to 
do was to find out how much timber you had on there, and 
you told us in your direct examination you had an estimate, 
made oi it, and you had that made by whomf 
A. Mr. Henry Barrow,, of Blackstone. 
Q. Yon told us how much you paid bim, and you told us,. 
I think, how long it took him, the price you put on it, but 
you didn't tell us how much Mr. Henry Barrow- estimated 
was on there and told you was on there. How- much was it¥' 
A. It was 2,400,000 feet of sawmill timber. 
Q. Wasn't it pretty close to 3,000,000 feet? 
A. He said it was approximately half milliqn feet of smalf 
stuff, of pulpwood size. 
Q. You had him estimate the stnm page on this place, didn 'f 
yonf 
A. Yes. 
Q. And I1e gave you an estimate r 
A. Yes. 
Q. And his estimate of the stumpag·e on this place was: 
2,900,000 feet? 
A. Yes. 
Q. And that is what you testified in your deposition filed 
in this case in 1940; is that correctt 
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page 510 } A. Yes. 
Q. You also said you did not undertake to sell 
this property to anybody" .until you had establisbed these 
facts, how much land you had, what the boundaries wero, 
and hqw much timber you had on it. Through Mr. Feild you 
established the boundary as shown on his plat, didu 't you 1 
A. Yes. 
Q. Through Mr. Feild you established you had 423. acres, 
didn't you! r.. , 
A. Yes. r · ·. 0. ~ . Q. And through Mr. Barrow you est~bhshed ,you had ap-
proximately three million feet of tin1ber on it. · That is what 
you had in mind when you undertook t9 sell 'this property; 
isn't that so 1 
A. Yes. . 
Q. So, when you offered it to people, you b~lieve4 you· we.re 
occupying 423 acres, on which there were. about three milrion' · 
· feet of timber; isn't that true ·t ' . ;. c · •. · 
A. 423 acres represented the full acreage of :the: la1id, but 
the timber didn't stand 011 all the laud. I.. w' Q. You have been here throug'110ut all of this testimony f 
A. Yes. 
Q. You heard J\fr. Robinson testify that he estimated about 
three and a quarter million feet 1 
. .A. Yes. 
page 511 ~ Q. And that is the Mr. Robinson you took into 
the timber with Mr. Kelley Williams for the pur-
pose of getting an idea? 
A. Yes. There was a difference between three and a quar-
ter and three million. 
Q. So you and :M:r. Robinson, with all your investigation 
and Mr. Barrow, with his investigation, were approximately 
250,000 feet apart in what you thought was there J 
A. That was Mr. Barrow's estimate. 
Q. But you say you relied on his estimate, and on his esti-
mate undertook to sell to other people. 
~fr. J. Segar Gravatt: I object to that. If you want to 
know what lris estimate was, he will tell yotL 
By Mr. Bowles: 
Q. You were -asked w1rnt price you put on this timber, in 
your deposition, weren't you 7 
A. I think so. 
~Q. Andy.on were asked how you arrived at it, weren't you ·t 
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A. I don't recall. 
Q. And didn't you ·say-the way you a~rived at the price 
was you relied on the estimate made by- Nir.- ];3arrow to .fix a 
price-in your deposition which· you gave here· ·in this case; 
didn't you say that! 11 
A .. I don't · recall. 
Q. Didn't you say, "·How did you arrive at that 
page· "512 ~ figure f "-referring to the $20,000 .you put as the 
price-and didn't you say ''I based the price on 
estimations. I had it estimated by a man I considered the 
best I could find''. Did you make that · answert-
A. I don't recall. 
· Q. Do you deny you made it Y 
A. No, sir. 
Q. And .you sw.ore to .it, didn't you-didn't you, in your 
deposition? 
A. Yes. 
Q. Didn't you further say, "\\7ho was thaU" and you an-
swered, ''Mr. Henry Barrow'', and ·weren ~t you then ~ske~, 
"What was his estimation?" and you answered "About two 
, million nine hundred thousand ·feeU"' · Do you recaltthaU 
A. Yes. . 
Q. And weren't-you then asked ""\Vh~t price·per thquS'and 
feet did you put timber in fixing the price?" : and · didn''t ydu . 
say ''I djd~.'t put it at any particular price per thousand but 
at a lump sum?'~ . ·. . 
A. Yes. 
Q. So you did rely on Barrow, didn't you Y Did you find 
nriv difficulty in -answe1·ing ·that question f . 
A. I did and I dipn 't. I will have to answer that "Yes" 
and: "No'\ ·· · 
The qourf: Make whatever explanation you desire. 
•• r 
pag·e 513 ~ A. I felt safe in a way. I felt lil{(~ his. ~~siim:ate 
was a protection to me in offering-- it for· the· es-
tn te. I felt his estimate was, in my own _opini9.n, just an es-
timafo, and that is all. . . . ; . r •• 
M ,._ Bowles : . . 
Q . .1\.11. rigl1t, ~ir~ . Jo~ 'Yere hunting for ·prote~#on rfor 
yonrself; is that true·? · . · _ .. \· , . , 
A. I didn't want to sell the· timb~r to.o cheap. 
Q. You didn't want to meet a charge subsequently that you 
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sold it for too small a price based on th-e amount ·of timber 
you had; isn't that true 1 
.A.. How -is thaU 
Q. You didn.'t want anybody you ·were· representing to tell 
you afterwards that you sold it for too small a price when you 
:figured on the· amount of. timber you- had 1 
A. No, sir. 
Q. So, if you were playing safe, you realized -you were 
selling less ·than three- million ·feet., didn't you) on the -esti-
mate? · · 
A. I think so. : .l · 
Q.- I doubt if it is necessary, -but I ask -you again if· you 
did not in effect rely on Mr. Barrow's estimate? 
.A.. As I said before, I accepted his ·estimate as a safe start-
ing place on it. · 
Q. Now, Mr. Fraher, when you got Mr.- Feild's statement 
that there _were 423 acres in this plot, you were 
page 514 } somewhat disappointed, weren't you Y 
A. Yes. 
Q. You thought there was more acreage there t 
A.· Yes, .sir .. 
. Q. -And that is the reason you had it checkedt-
A. That is rig·ht. 
Q. And you had it checked to satisfy in your mind and to 
your satisfaction that Mr. Field was reasonably accurate T 
A. Yes . 
. Q. And you did all of that before you did one single-thing 
in the way of representing this property to any possible 
purchaser? . · · , 
A. Yes. · · 
Q. ·So, when you got into. negotiations with anyone-Gal-
liher & Huguely or anybody -else, when they asked you about 
this property, you stated in your mind's eye you had 423 acre~, 
and on those 423 acres, or some of them, there was at least 
three million feet of timber; isn't that true? 
Mr. J. Segar Gravatt: I object to that question as being 
immaterial and improper. The sole question here is what 
tra:nspired between him and Galliher & Huguely. 
The Court: That is the issue. . 
Mr. J. Se~:mr Gravatt: That is the issue. and it made no 
'difference_ what ·was in his mind if he didn;t 
page 515 }- make the representation to them. 
The Court: I sustain tl1e objection. 
Mr. Bowles : As to whether a person believes· something 
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or doesn't believe' it. is a question w.hat _;is in his mind when 
he begins negotiations. I think it a very material question as 
to what he thought and what he believed. 
The Court: 1 think the. question is -improper. Save the 
point. · 
Mr; White: vVe have filed some pleas one of which is mis-
representation. 
The Court: You can ask a hypothetical question, if you 
want to, but you should ask whether it was fraud. 
l\!Ir. Bowles: I am not proc~eding on the question of fraud 
or misrepresentation. - . 
The Court: You can ask what transpired rather than what 
was in his mind. 
Mr. Bowles: I note an exception:. 
The Court: All right. 
By Mr. Bowles: 
Q. When was the first time you took Mr. ~ipscomb into this 
property! That was in July, wasn't JU 
A. In July, 1939, I think it was. 
Q. Ile had gone in there with some· other people before, 
but the first time .you went with hi!ll was in Julyt 
page 516 ~ A. Yes. · · _ . . 
Q. That was when Mr. Robinson was there 1 
A. Yes. . 
Q. Was that the first time you say you took l\h:". Lipscomb 
into the property, when he said he was afraid the acre3:go: 
would not hold Y · 
A. Yes, sir. 
Q. And 1\fr. Robinson was there¥ 
A. Yes. 
Q. And Mr. Kelley vVilliams? 
A. Yes. . 
Q. When 1\fr. Lipscomb made that statement, who was pres-
~nU 
· A .. 'N9body but Mr. Lipscomb and myself. 
Q .. Where were Mr. Robinson and :Mr. ,Villiamsf 
A._ They had gone down the road to a JJlace to enter.-thc 
woods .. 
Q. Did h.~ undertake to elucidale that ·question any? 
A. No, sir. 
Q. Now, in thttt c_onversati911, what acreage was it that 
would not hold ot1t thnt you all were discussing? 
A. I don't know. 
Q. Was no figure mentioned 1 
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Q. None whatever? 
A. No, sir. 
Q. You had not_ said. there were 423 acres in 
A. I had not told Mr. Lipscomb myself. 
Q. Well, who had told himT 
A. I think Mr. Hardaway had. 
Q. Then you knew, when 1\fr. Lipscomb said to you that 
it would not hold out as to acreage, that he was talking about 
the 423 acres ¥ 
A. Yes. 
Q. Did you. tell him that it would hold out¥ 
A. I told him I knew nothing about it, when he told me. 
Q. That meant that it would hold out, so far as you lmewY 
A. So far as I ]qiew; yes. · 
Q. Did you and Mr. Lipscomb and l\Ir. Robinson and Mr. 
Kelley Williams, on that occasiou, make any reference to 
l\f.r. Faild 's surveyf 
A. No. . 
Q. Did you mention iU 
A. I don't recall it at all. 
Q. There was not anything said the entire time you all 
were in the field that day that there had been a survey¥ 
A. I don't recall mentioning· it. 
Q. You had a copy of the plat 1 
.A. Yes. 
page 518 ~ Q. A tracing made by you 'I 
A. Yes. 
Q. It had :Mr. Feild's name traced on iU 
A. No. 
Q. It didn't have 423 acres on it? 
A. No; it had the outer bo:undary. 
Q. How would the people looking at this thing you had 
know Mr. Feild had made it? 
A. There didn't anybody look at it; it was raining, and we 
couldn't use it. 
Q. I think you testified it didn't start raining until mid-
day? 
A. Pouring down. 
Q. If there didn't anybody look at it, how did it get wet? 
A. In my pocket. 
Q. All the way tbroug·h your clothes ·f 
A. Yes. 
Q. If you had it, why did you take it outf 
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A. I looked at it to see if it was any good. 
Q. Do you mean you never took it out to show them the 
boundary¥ 
A. No ; we didn't go down the boundary on that particular 
side. 
Q. I am not talking about the side, but any place. 
page 519 ~ Mr. J. Segar Gravatt: Let· him answer. 
Witness : I showed him the road which was the 
line, and it was cloudy and raining, and I had a small com-
pass in my pocket, and I. said, "The only way we can get 
through here is with a compass,'' and we went parallel with 
the road, and we went through the timber about one hundred 
yards from the road and parallel with the road. Just before 
we got where we could see the line on the south side (I 
showed him where the line was), he said, ''We will turn back 
and take another course through the woods,'' and we went 
back through the wood, and before we got back to the north 
side to the particular block of timber, it rained us out. 
By Mr. Bowie·s: 
Q. What other block of timber did you go to f 
A. None at all. 
Q. Do you mean to tell us you went down there for the pur-
pose of showing· the property to these people, showing the 
timber, and that you had a tracing· of Mr. Feild's map in your 
pocket, and it got wet, and you never showed it to Mr. Lips-
comb, Mr. Williams or Mr. Robinson? 
A. I don't recall showing it to anybody. It never got to 
the point where it was necessary to show it. 
Q. Do you deny showing that map to these three men f 
A. I don't remember it. 
Q. Do you deny it? 
pag-e 520 r A. No; I don't deny it. 
Q. You are just doubtful about it now? Do you 
' say it is possible you did show it? 
A. I don't deny showing· it to them. I don't recall. 
Q. On refreshing your -mind a little more, will you say 
positively you did show it to them f · 
A. I don't recall showing it to tl1em. 
Q. · Awhile ago you said you didn't show it to them, and 
now :vou don't know. You heard all three testify you did 
show it to th~m; · do you say that it is not sot 
A. I don't deny it. 
Q. Are you equally doubtful about whether that tracing 
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which you had, .and which you say w.as destroyed, had Mr. 
Feild's name written on iU 
A. I don't know whether it had his name. 
Q. Can you tell us how .NLr. Robinson and Mr. Lipscomb 
.and Mr. Williams would know whether the thing you had in 
your pocket (you don't know whether you showed it to them, 
or not) was a traeing from Mr. Feild 's plat f 
A. I don't know. 
Q. You don't know whether you told them, o-r not, whet11er 
it was a tracing- of Mr. Feild's map? 
A. I don't recall. 
Q. You said awhile ago you didn't do it, and now you 
don't recall whether you told them . Mr. Feild had made a 
map? 
page 521} A. I had the map there for any use that they 
wanted to use it for. 
Q. They said that they looked at it by looking at the lines 
on it; is that true, or not? 
Mr. Bowles: Please note the pause in the record when 
he doesn't answer quickly. 
A. I think they said I showed them the one with Mr. 
Feilcl 's name 011 it. 
By Mr. Bowles: 
Q. Yes. 
A. But I didn't have that. 
Q. That is this map ''Exhibit 2-.A.", and you didn't have 
''Exhibit 2'' with you! 
A. No, sir. 
Q. But you did have a tracing· which yor \tad made from 
"·Exhibit 2-A"Y 
A. Yes. 
Q. What kind of paper was that on? 
A. Wrapping paper. 
Q. How much of it did you trace? 
A. I traced the whole boundary. 
Q. Did you trace any courses and distances f 
A. Yes, sir. 
Q. Did you trace in the Virginian Railroad f 
A. Yes, sir. 
Q. Did you trace in the points of the compass 
page 522 ~ marked on itT 
A. Yes, sir. 
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Q. Did you trace in designation~ ·of the trees that were at· 
the corners and in the lines 1 
A. Yes, sir. 
Q. Did you trace in the contour of the branch1 
A. Yes); sir. · , 
Q. ~d did you trace in who was the contiguous property 
owners! 
A.. I don't think so. 
Q. Did. you trace in 423 acres¥ 
A. Yes, sir. , 
Q. You did trace that inf 
A. Yes, sir. 
Q'. So the:paper you had, that had 423 acres. on iU 
A. Yes, sir. 
Q. In the right-hand edge of the map it shows a part of 
the property owned by James D. Brown, deceased~ 
A. Yes. 
Q. If you didn't show it to them, they could see it had 423. 
acres written on it, couldn't theyt 
. A. Yes. 
Q. So, in the course of showing .the. timber to these r,eople,, 
you showed them the tracing of Mr. Feild's map, which pur-
ported to be a tracing of 423 acres of land; isn't 
page 523 ~ that true¥ 
A. If I showed it to them! 
Q. If you showed it to them¥ 
A. Yes. 
Q. In direct testimony you said you did not give anybody 
anything· which purported to be a plat; so that is not quit~ 
accurate is iU 
A. I didn't give anybody in that party. 
Q. You just showed them f 
A.. I am not sure. I had the map with me, and it was there· 
for use if they wanted it, hut it was raining, aucl I ~ouldn 't 
use the map. 
Q. Well, it is quite likely that they saw it. long enough to, 
realize that the map was of a piece of property that was 1:mp-· 
posed to contain 423 acres 1 
· .A.. They understood it was that piece of property. 
Q. And· they also understood that this piece of pii·opei'ty 
contained 423 acresf 
A. I can't say that tlwy knew it. 
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A. I don''" know whether I told them that, or uot, but l 
did have Mr. Hawthorne check it. 
Q. You had Mr. Hawthorne check it to be sure in your own 
mind that you did have 423 acres? 
page 524 }- A. Yes. 
. . Q. Now, when you got along and started to ne-
gotiating with Mr. Lipscomb and be saict be didn't want it, 
you said you would sell it to the people coming Monday if 
he didn't do something quick, and you all struclr a bargain¥ 
.A.. Yes, sir. 
Q. And made an agreementt 
A. Yes, sir. 
Q. And made an agreement you were selling him the tim-
ber on 423 acres of land, according to Mr. Feild's plat? 
A. I made an agreement I was selling· the timber accord-
ing to his own estimate. 
Q. Is that your agreemooiH 
A. No, sir. 
Q. Didn't you represent to l\fr. Lipseomb, on that occasion, 
that this property had 423 aGres 'f 
A. Yes; I represented it had 423 acres. 
Q . .And you sold it to him at 423 acres, didn't you 1 
A. I sold them the standing timber in this tract of land. 
Q. Which you represented to contain 423 acres! 
A. It contained timber land and open land. 
Q. All of which was 423 acres; you represented that to 
him, didn't you'.! 
A. Yes. 
page 525 ~ Q. And you had had an estimate of the timber 
on there, and you believed-
The -Court: He has gone over that two or three times. He 
said it. 
Mr. Bowles: I hadn't asked it. 
The Court : He answered it. Finish asking him. 
By Mr. Bowles: 
Q. And you believed the 423 acres you were representing 
to him, or selling to him, contained three million feet? 
A. I felt sure it contained that much. 
Q. Did you happen to say anything to him about it? 
A. He said he didn't agree with me on the amount of tim-
ber. 
Q. On what amount of timber--three million feet 1 
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A. He said the timber was not worth my price. I never rep-
resented anything to him particularly. 
Q. ·So he didn't ag-ree ·with you on that amount of timber, 
did he¥ 
A. I don't know what amount of timber he :figured on, but 
he didn't believe it was worth my price, the price of $20,000. 
Q. What do you mean by saying· that he didn '.t agree with 
you on the amount of timber? 
A. He said there was not timber enoug·h there for the price 
named. · 
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A. No. 
Q. Awhile ago you said that you represented 423 acres. 
A. How is that? 
Q. One thing· that interests me: You testified, Mr. Fra-
her, that you. put this "Exhibit 2.-A'' back together on May 
15 of this year or last year? 
A. May 15-. of this year. 
Q. 1941? 
A. Yes. 
Q. Now, I want to know when did it become necessary to 
put it back together? 
A. It became necessary--Mr. Feild asked me to give him 
the metes and bounds on that map. 
Q. w·henY 
A. That was in May of this year. 
Q. When did it come so to piec.es that it ought to have 
been put hack tog·ether f 
Mr. W. Moncure Gravatt: He testified to that. 
Mr. Bowles: Can't I ask on cross examination f I am test-
ing his credibility. 
A. It was torn to pieces soon after it was made. 
]\fr. Bowles : 
Q. How soon? 
A. It was made in April, 1937; it was either in April or 
May-as soon as we could check it after the sur-
pag·e 527 ~ vey was made. 
Q. You have not given this away, have you-
.A.. No. 
0. That is the other copy! 
A. Yes. 
Q. You say it was torn to pieces so you couldn't use iU 
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.A. I never had occasion to use it, and I took the pieces 
and put them in an envelope and put them away. . 
Q. When did you make the tracing that you had out in 
the wood? 
A. I made it from that, before we tore it up. 
Q. So the tracing you made was an exact tracing made 
just as soon as Mr. Feild gave it to you? 
A. Yes. 
Q . .So you had three maps--two given by Mr. Feild and the 
other you copied l 
A. Yes, sir .. 
Q. Did you make any more? 
A. Yes, sir. 
Q. How manyY 
A. :Several. 
Q·. Did you put them all down f 
A. Yes, sir; just copied the line.s. 
Q. And they got used up in the course of show. 
page 528 ~ ing it to different people? · 
.A. Yes. 
Q. :So you used the traeing for the purpose of showing the 
property to people¥ 
A. Yes. 
Q. That is the kind of tracing· you had when you had ]\fr. 
Lipscomb, Mr. Robinson and Mr. ·wmiams with you? 
A. Yes. 
Q. Now, I would like to know when it was- that you gave 
this exhibit to :Mr. Reesef 
A. It was in the fall of 1938, as well as I can recall. 
Q. In the fall of 1938 t 
A. Yes, sir. 
Q. Was that before or after the first time you talked witl1 
J\fr. Lipscomb? 
A. That was before. 
Q. Now, you said that this timber, some was extra good, 
some was small and some indifferent-that there was some 
open land; you have described' five pieces of open· land, one 
at the railroad and two in the boUom and one where else-
where was the other? 
A. I think it was four pieces. 
Q. Maybe I am in error about iU 
A. I think I described four. 
Q. One large one up north of the railroad? 
page 529 ~ A. Yes. ' 
Q. One waf; sout11 of the railroad f 
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A. Yes,. sir. 
Q. And there were two more-one by the cemetery and the 
other in the southeast co'rner ! 
.A. That is right. 
Q. A reasonable person,. with . reasonable accuracy, could 
estimate the number of acres in these open pieces of land,. 
coutdn 't they 1 
A. I don't know how accurately they could estimate it. 
Q. Reasonably sot 
A. I should think so. 
Q. 1\fr. Barrow had to do that in order to arrive at his es-
timatet· 
A. He estimated the timber that he saw. 
Q. -Now, you talked about a meeting you had with .M:r .. 
Kelley Williams about April 1, in which Mr. Kelley Williams. 
said if you didn't have a deed by Saturday that he was going 
to g·et off the place along about April 1,. l940t 
A. He didn't say that he would get off. 
Q. That he was not going to get on;. is that rig·ht t 
A. He came and told me-
Q. It was at the garage, I thought you said 1 
A. Not at that time. He crune up after the :first of April,. 
· and we had never been able to secure the right of 
page 530 ~ way that they required,. which was holding up the, 
deal to some extent, and he told me unless we· 
had it all straight by the following· Saturday .that he under-
stood the people wouldn't continue with it. 
Q. And the thing that had to be gotten straight was the: 
question of the rig·ht of way Y 
A. Yes, at that time. 
Q. And you were in error in your testimony on direct ex-
amination to the effect that the reason that they were throw-
ing it up was the information that :Mr .. Whitcomb then had 
a.bout the shortage t 
A. No. 
Q~ That did not occur on April lsf t" 
A. No .. 
Q. That was some time- Iaterf 
A. Some time later. 
Q. In your direct examination you said that occurred be~ 
tween the 1st of April and April 10th; having clarified your 
mind about tliat right of way, when was it that this occurred 
about the information that there was a sI1ortageY 
A. ·wnen Mr. "Williams came to see me about the first of' 
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were all right by the following Saturday, I proceeded to have 
the right of way business cleared up, and we had to come to 
Emporia on some business concerning that, and 
page 531 ~ came by to tell Mr. Williams that l had it all 
cleared up. He was not in Stony Creek, and 
someone told me he was away, and I came to Emporia and 
went back to Jarrett, and Mr. Williams was g·etting into his 
car, and I stopped and spoke to him and told him that I had 
at last gotten the matter of right of way straight. 
A. And that was after that occurrence} 
A. That was after he had been to see me. 
Q. So that is what took place in that contact between you 
and Mr. Kelley "Tilliams ! 
A. That took place. 
Q. What took place f 
A. What I have just said. 
Q. If I understand you, all of those two meetings were 
about the right of way which you got in 1940? 
A. Yes. 
Q. And that is what I am showing· you f 
,A. Yes.· 
Q. When was it Mr. ·wmiams told you there was any short-
age? 
A. It was the time I stopped to speak to him at the service 
station, at Jarrett, and at the same time I came to Emporia 
and went back to tell him I got it straight .. 
Q. Vvas that in ApriH 
A. As well as I recall it was April. 
page 532 ~ Q. Could it have been later Y 
A. It could have been. I think it was in two 
weeks after the date that he came to Blackstone to see me 
about the business I have just mentioned. 
Q. Could it have been later than that? 
A. It could have been. 
Q. In other words, you are not particularly definite in 
your own mind as to when that occurred, are you f 
A. Not the exact day, but I had attended to this business 
when Mr. Williams came to see me concerning this right of 
way, and I proceeded at once and had to go-
(Mr. W. Moncure Gravatt went' to the table of counsel for 
the defendants.) 
By Mr. Bowles: 
Q. Is that all of that transaction about the right of way, 
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and are you not sure. that Mr. ·wmiams said something about 
the right of way! 
A. I think now. 
Q. You think not¥ 
A. Yes. 
Q. You are no more positive about that than you are about 
the plat? 
A. I am positive that is the time, whatever the date is, 
that he mentioned shortage. 
Q. Did Mr. Williams ever say anything to you about short-
age.? 
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Q. And didn't it happen in October or No-
vember! 
A. That was the date I had to buy the notes on the place 
to get the right of way across, and, when I came down to 
get the notes in Emporia, after securing the right of way, I 
think was the day I -went back-in other words, it was a few 
days after Mr. ·wmiams told me, whenev.er it was, unless I · 
had it straightened out by the followh:ig Saturday night. 
Q. Mr. Fraher, I hand you "Exhibit No. 9", and ask you 
to look at it and see if that is your handwriting·! 
A. This is. 
Q. On the front page is your handwriting in pencil; it 
beg·ins, '' All timber on 423 acres, no restriction as to size, ac-
cording to Mr. Feild 's survey". That is your handwriting? 
A. Yes. 
Q. And that is the proposition which you made to Mr. 
Lipscomb and which he accepted "l 
A. That was my price, and he requested all these other . 
thing·s. 
Q. And that is the bargain you made? 
A. Yes. 
Q. And that is yom~ memorandum of what you all agreed 
to on that day? 
A. Yes. 
Q. Exhibit No. 10 is also in your handwriting, 
page 534 ~ which is a description of the property furnished 
for making· a deed, isn't itf · 
A. I think so. 
Q. And you g·ot those metes and hounds off Mr. Feild 's 
plnt? 
A. Yes, sir. 
Mr. Bowles: I think that is nil. 
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:Mr. J. Seg-ar Gravatt: vVe have no further questions .. 
The Court : That is the case Y 
l\fr. J. Segar Gravatt: Yes~ 
l\tlr. Bowles: I think we will quit., too. 
Note: During· the argument of Mr. J. Segar GravattJ the 
:following occurred: 
l\tlr. White: I want to object to the argument of Mr. Gravatt 
and the statement that he has made that these gentlemen had 
seen the Johns-Manville plat on the ground. There is no evi-
dence that we had seen the Johns-Manville plat prior to the 
time the suit was instituted. 
The Court: T;he motion is overruled, Mr. White, and you 
can save the point. There is evidence in this record to show 
that the copy of the Feild plat went to Johns-
page 535 } Manville. Mr. Gravatt, as I understand, is ar-
guing from the inference in the record, and it 
seems to me that is legitimate arg·nment. 
Mr. White: We object to the statement that they saw the 
Johns-Manville plat before they -contacted Mr. Keedwell. · 
Mr. Bowles: I want to add the further objection that the 
contact did not come before 1\fr. Keedwell completed the sur-
vey. We did not have anything to do with Mr. Keedwell. 
The Court: I think it legitimate argument that that map 
was seen by them. 
Mr. Bowles: Mr. Keeclwell has testified as to the first 
time we ever talked with him, and there is no contradiction 
of that fact. . 
The Court: There may not he any evidence he contacted 
them, but I think it is a fair inference that that was the map. 
iv.fr. Barrow: I think Mr. Gravatt will admit that all the 
information about the plat was furnished to me by him or 
Mr. Fraher, in Blackstone, coupled with a memorandum that 
he gave· me for the deed. 
Mr. J. Segar Gravatt: You showed me a copy of the plat. 
Mr. Barrow: No; but you told me you had it, 
page 536 ~ a.ncl I remember· the expression ''For God's sake 
don't make me get that plat'', and that was the 
time· Fraher furnished me the description. 
Mr. J. Segar Gravatt: The description you got is the de-
scription that came from the plat. I didn't know anything 
about .the plat. 
The Court : Have you any other exception? 
Mr. White: \Ve want to except to Mr. Gravatt being per-
mitted to argue an inference that Galliher & Hup;uelv ever 
saw the Johns-Manville plat prior to the time that they con-
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tacted M:r. Keedwell1 on the ground that there is no evidence 
in the record on which such inference is based. 
The Court: The Court overrules the objection, and you 
except. 
Note : The C'ourt asked for briefs, and further hearing_ of 
the case was continued. 
page 537 t JUDG'E'S CERTIFICATE .. 
I, Robert W. Arnold, Judge of the Third Judicial Circuit,. 
certify that the f oreg·oing is a true and correct transcript or: 
the evidence adduced, exhibits offered in evidence, the ob-
jections to evidence or any part thereof, offered, admitted, re-
Jected, or stricken out, and other incidents of the ore tenits. 
hearings in the case of :ill. S. Fraher and others versus Emma 
Brown Fraher1 Edward Brown Fraher1 Edward S. Fraher> 
J"r., Betty w·right Fraher, Otho Clement Wrig·ht Fraher, in 
fants1 and Galliher & Huguely, Inc., beginning· May 26, HJ41.. 
The exhibits offered in evidence, to.wit: 
Exhibit .No. -1-Keedwell: Plat of survey made by S. G .. 
Keedwell; 
Eixhibit No. 2.-Keedwell: Plat of survey made J. C. 
F'eild i 
Exhibit No. 3-Keedwell: Reproduction of J. C. Feild ';s. 
map plotted on scale 1"=5 chains;. 
]ijxhibit No. 4-A: Black & White print cut out along 
boundary lines-same as Exhibit No. 1; 
Exhibit No. 4-B: Black & ,vhite print of Exhibit No. 2 
cut out along boundary line-the same as Exhibit No. 3; 
Exhibit No. 5--Feild: Blueprint of map made by James C .. 
Feild, dated April 13-16, 1937; · 
Exhibit No. 2-A-Feild: Original tracing· on yellow pa~ 
per, pasted on cloth; 
Exhibits Nos. 6-A and_ 6-B : Calculation of. acreage-' Feild; 
Exhibit No. 7-Robiuson: Estimate by .S. .S. Robinson to 
Galliher & H uguely; · 
page 538 ~ li1xhibit No. 8-Lipscomb: Copied into record;. 
Exhibit No. 9-Lipscomh: Copy of letter from 
T. ·w. Lipscomb, Jr., to Mr. Barrow (copied into record); · 
Exhibit No. 10-Lipscomb: Description of property as 
given by J. Segar Gravatt to B. Hunter Barrow for purpose. 
of preparing deed; · 
Exhibit No. 11-LaPrade: Photostat of Exhibit 2-A ( origi-· 
nal Feild plat) ; 
Exhibit 11-A: Photostat of Exhibit 2-A ;_ 
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Exhibit No. 12-Waddell: Calculation made by this wit-
ness; 
Exhibit No. 13: Tracing made by J. ,G. Feild, dated May 
12, 19'41; 
Exhibit No. 14: Memorandum of cutting; 
Exhibit No. 15: Copy of letter from B. Hunter Barrow 
to Galliher & Huguely, Inc., dated January 22, 1940, in re 
title ( copied in record); 
Exhibit No. 1-Waddell; Plat; 
Exhibit No. 2-Waddell: Tracing J. Temple Waddell; 
are hereby made a part of the record, and have been initialed 
by me for the purpose of identification. 
I further certify that this certificate has been tendered to 
and signed by me within the time. prescribed by the Code, 
section 6252, for tendering and signing bills of exception, 
and that reasonable notice in writing has been given to the 
attorneys for the complainants of the time and 
page 539 r place in which said certificate has been tendered. 
· Given under my hand this 3rd day of June, 
1942. 
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-
ROBERT W. ARiNOLD, 
Judge of the Circuit Court of Greens-
ville County, Virginia. 
CLERIPS CERTIFICATE. 
I, ,J. S. ·wrenn, Clerk of the Circuit Court of Greensville 
County, Virginia, do certify that the foreg·oiug report of the 
testimony, exhibits and other incidents of the ore tenus l1ear-
in~;s in the case of E. S. Fraher and others versu-s Emma 
B1;own Fralier, Edward S. Frnher, .Jr., Betty Wright Fraher, 
Otho Clement Wright Fraher, infants, and Galliher & 
Huguely, Inc., together with the original exhibits therein re-
f erred to, all of which have been dulv authenticated bv thE; 
,Judge who presided at said trial, were lodged and filel with 
me as Clerk of the said Court on the 3rd da.y of June, 1942~ 
.J. S ... WRENN 
Clerk of the Circuit Court of Greens-
ville County, Virginia. 
page 541 r And now at this day, to-wit, on ,v ednesday, 
the 6th day of May, 1942, in said circuit court of 
Greensville County, Virgfoia. 
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DECREE 
E. S. Fraher, a11d others, Complainants, 
v. 
Emma Brown Fraher, and others, Defendants. 
This cause having again come on to be heard upon the pill 
of E. S. F1raher, Guardian, and others, complainants, against 
Emma Brown Fraher, and others, infant defendants, pray-
ing the approval of the court of the sale of certain timber 
in which the said infant defendants owned an interest, in-
sofar as the infants' interests were concerned, upon an order 
appointing· William P. Bagwell, .Jr., guardian ad litem, and 
upon the answer of said guardian ad litem thereto; upon a 
decree of reference and report of Commissioner in <..."Tuancery, 
Robt. F. Hutcheson, Jr., thereon, with which report deposi-
tions taken before the said eommissioner were returned and 
filed; and upon a decree heretofore entered confh;ming· the 
report of the said commissioner construing the will of M. 
Bessye Brown, and approving the sale of the timber in the 
bill mentioned to Galliher & Huguely, Inc., for the sum of 
$20,000.00, and directing J. Segar Gravatt, Special Commis-
sioner, to execute a deed conveying the interest of the said 
infant defendants therein; and upon the report of the said · 
Special Commissioner of Sale; upon the amended 
page 542 ~ and supplemental bill of c.omplaint naming- Galli-
her & Huguely, Inc., as a party defendant in these 
proceedings; upon t4e demurrer and motion of the said Galli-
her & Huguely, Inc., to said amended and supplemental bill; 
upon the order overruling the said demurrer, and the motion 
directing- the said Galliher & Huguely, Inc., to deposit the 
balance of the purclrnse price with J. Segar Gravatt, Com-
missioner, subject to the order of the court in these proceed-
ings : upon the answer and the cross bill of Galliher & 
· Hnguely, Inc.; upon an order appointing \\T. Moncure 
Grtwa.tt. Guardian ad Litem, in place of "\Villiam P. Bagwell, 
.Tr.; upon the answer of said Guardian arl Litem, ,v. ~foncurc 
G1·avatt; upon the demurrer of the land owners to the cross 
hill of Galliher & Huguely, Inc., which said demurrer the 
ccurt did overrule, and upon the replication of the said land 
owners to the answer and cross bill of Galliher & Huguely, 
Inc.; and, 
Bv agTeement of cou.nsel for all parties this c·ause was set 
for hearing on the 26th day of May, 1941, at 10 A. l\L, at 
Emporia, Virg'inia, at which date taking of testimony was 
be~:im ; a.nd, 
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Upon the testimony of witnesses, and exhibits filed there-
with, received ore tenus in open court at the said hearing; 
.and upon the testimony of witnesses, and exhibits filed there-
with, received ore tenus in open court on the 24th day of 
September, 1941, the taking· of said evidence having been con-
tinued by agTeement of counsel for all parties 
page 543 } until the 24th day of September, 19-41, a.11 of the 
said testimony having- been taken in shorthand 
by agreement of all pa.riles by D. S. Phlegar~ Court Reporter, 
which evidence has been transcribed, and, together with the 
exhibits therein referred to and identified, is hereby :filed and 
made a part of the record in this cause. 
And upon the briefs of counsel for both the land owners 
and the said Galliher & Hng1.icly, Inc.; 
And wa8 argued at length by counsel. 
And the court desiring· to carefully consider of its opinion 
upon the issues, took the matter under consideration, and 
having carefully considered of its opinion-
And it appearing to the court that Galliher &' Hugnely, 
Inc., purch~~ed from the adult owners all of the standing 
timber upon the tract of land in these proceeding-s mentioned, 
for the lump sum of $20,000.00; that a deed conveying- the 
interest of the adult owners was executed and delivered on 
the 10th day of April, 1'940; that the sum of $6,667.00, being 
one-third of the purchase price, was deposited to the joint 
credit of E. S. Fraher, Agent of the said ovmers, and B. H. 
Barrow, Attorney for Galliher & Huguely, Inc.; that it was 
agreed between the parties, by counsel, that a. suit should be 
brought to construe the will of M. Bessye Brown, deceasell, 
and to have the said sale approved as to any interest of the 
infants ther~in ancl a proper deed delivered cou-
page 544 ~ veying the interest of the said infants, if any; 
· tha.t a bond was executed by Mrs. O. C. ·wright 
to protect the purchasers against any loss by reason of any 
outstanding interest of the inf ru1t defendant~ pendin~: com-
pletion of said suit; tbRt upon the completion of the said suit 
and the delivery of a. deed conveying any interest which the 
infant defendants were found to have, the balance of the 
purchase price of $13,333.00 should be paid and said bond 
should become void ; 
And it appearing· to the Court tha.t this suit was originally 
lwought in pursuance of said agreement by the adult owners 
of the land described in these llroceedings and the guardian 
of the infant defendants for the purpose of having a con-· 
struction of the will of ?\L Bessye Brown. deceased, and for 
the further purpoRe, if from the construction of the said will. 
it appeared that the infant defendants owned an interest in 
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the tim.ber·g-rowing· upon the real estate in these proceedings 
mentioned, to have the court approve the sale of the said 
timber tq G&lliher & Huguely, Inc., as to said infant~' interest 
in said timber, and to direct the execution of a proper deed 
conveyin~; the interest of the said infant defendants, if any,. 
to the said Galliher & Huguely, lnc.; 
And it further appearing to the court that the will was 
fully construed by the court, and that the construction afore-
said was favorable to the said infant defendants, 
pag·e 545 ~ in that the will was so construed as to vest in the 
infant defendants an interest in the timber in 
these proceedings mentioned, and it appearing that a decree 
of the court was entered upon the report of the Commissioner 
in Chancery, Robert F. Hutcheson, Jr., and the depositions 
returned therewith approving- the sale of the interest of the 
infant defendants in the timber in these proceedings men-
tioned to Galliher & Huguely, Inc., for the sum of $20,000.00 · 
for the entire tract, and that J. Segar Gravatt was appointed 
Special Commissioner to execute a deed conveying the 
interest of the said infant defendants to the said Galliher & 
Huguely, Inc., for the sum of $20,000.00, $6,667.00 of which 
was deposited in a joint account, as aforesaid, $13,333.00 
being the amount to be paid by the said Galliher & Huguely. 
Inc., to the said commissioner ; and, 
It appearing to the court that a deed ,1.ras drawn and ex-
ecuted hy the said Special Commissioner, J. Segar Gravatt, 
in accordance with the said decree, and that the said deed 
was delivered in e8crow to B. Hunter Barrow, Attorney for 
Galliher & Huguely, Inc., on the 13th clay of November, 1940, 
which said deed was to be held bv the said B. Hunter Barrow· 
pending· the payment of the full amount of the purchase price 
aforesaid; and, 
It further appearing- to the court that the balance of the 
said purchase price was not paid to the said Special Com-
missioner, and that the said Spec.ial Comm.is. 
page 546 ~ sioner filed a report in these proceedings, after 
inquiry from the court, stating· that the said pur-
elmse price had not been paid, and that the said Galliher & 
Huguely, Inc., had refused to pay the full amo~nt of the bal-
ance of the said purc.hasc price, because of an alleged short-
a!rn in the number of acres contained in the tract of land upo:a 
which the said timber stood. 
vVl1ereupon the land owners filed their amended and sup-
plemental bill praying that Galliher & Hug·uely, Ine., be made 
a party defendant there.to, and tlmt the said Galliher & 
Hugnely, Inc., be compelled to pay the balance of the said 
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purchase price of $13,333.00,· with interest from the elate of 
the delivei·y of the deed of the Special Commissioner con-
veying the interest of the infants and costs, and the· answer 
and cross bill of the said Galliher & Huguely, Inc., praying 
for an abatement in the purchase price on account of a short-
nge in tho acreage of land on which the timber stood, was 
filed. ·whereupon the matter was heard and the evidence 
taken by agreement of all parties, as hereinabove set forth. 
And it further appearing to the court that a survey was 
made of the said property, at the request of the land owners, 
by James Field, County Surveyor of Greensville County, in 
April., 1937, which survey shows the tract upon which the 
timber stood to contain 423 acres; and it appearing to the 
court that the timber was described in the memorandum of 
sale as standing upon 423 acres and in the deed to the said 
Galliher & Huguely, Inc., ns standing upon 423 
page 547 ~ acres, in accordance with said survey; and it ap-
. pea.ring· that the deed of the adult owners was 
delivered on the· 10th day of ~.\.pril, 1940; mid 
And it further appearing- that immediately thereafter the 
said Galliher & Huguely, Inc., entered upon said land and 
cut approximately 85% of the timber thereon, the court doth 
so adjud.Q;e. 
And it further appearing that the dec.ree confirming tl1<.~ 
sale of the interest of the infants in the said timber wa.s 
entered on the 30th day of October1 1940, and the deed de-
livered in pursuance of the said decree on the 13th day of 
November. 1940, and that thereafter, to-wit, in Decem-
ber, 1940, the said Galliher & Huguely, Inc., proceeded to 
have the said land upon which the timber stood surveyed by 
Stuart G. Keedwell, whic.h survey, dated December 14, 1940, 
showed the said tract of land to contain 346.7 acres, also that 
a survev was made bv "\V. vY. LePrade & Brother and ,J. T. 
W addcli on July 19, i941, which showed the tract to contain 
R47.75 acres; and 
And it appearing· from all of the surveys and all of the evi-
dence that the outside boundaries of the said tract were sub-
stantiallv ~·iven by the survey of .James Field, 
And it appearing· to the court that the purchasers, the said 
Galliher & Hu~uely, Inc., or their agents, were upon the tract 
of land upon which the said trees stood and estimated the 
number, value, quality and other conditions there 
page 548 ~ existing, and .that the said purchasers, or their 
agents, knew substantially tlrn outside bounda.ry 
lines of the land upon which the said timber stood; 
And it further appearing- to the court that. the owners of 
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the saicl timber and their agents acted in goocl faith in show-
in~: the said timber trees to the saicl purchasers, and that 110 
fraud wa.s committed bv the said owners in connection with 
the sale, fraud being 11either alleged nor proved, the court 
doth so adjudge and decree. 
And it further appearing to the c.ourt, upo:n the whole evi-
dence~ that the sale was a sale of standing timber trees, .with-
in certain specified and correctly designated boundaries, with-
out warranty or covenant as to the number of acres upon 
which the said trees stood, and without guaranty as tJ 
quantity, kind, quality, or otherwise, t11e court doth so ad-
judge order and decree. 
And it further appearing to the court that the sale of the 
timber trees under the evidence in this case was a sale in gros.s 
and a. contract of hazard, the court doth so adjudge, order 
and decree. · 
And the timber, which was the subject matter of the con-
tract. having been cut by the said Galliher & Huguely, Inc.., 
before :mv allea-ed error in the survev of ,James Field was 
discovered. so that the parties cannofbe placed in the posi-
tion they occ.upied before the contract was entered into the 
court doth adjudge, order and decree that the 
pag·e 549 } said Galliher & Huguely, Inc., are not entitled to 
the relief prayed for in their c.ross bill, and the 
same is dismissed. 
And it appearing; to the court upon the whole evidence that 
tlle owners of the said timber a.re entitled to recover the full 
purchase price thereof, the court doth adjudge, order and 
decree that the said Special Commissioner, J. Segar Gravatt, 
shall proceed to disburse said pnrcha.se price. heretofore 
deposited in his hands subject to the order of the court, b 
those entitled to receive the same under the former decret~ 
entered herein on the 30th day of October, 1940. 
And tl1e court doth adjudge, order and decree that the said 
Galliher & Huguely, Inc., shall pn.v the c.osts in these proceed-
iiws incurred since the filing of the amended or sunplernental 
bill. including the premium upon the bond of tl10 Special 
Commissioner l1erein. 
And the said Snecial Commissioner shall report to the 
co11rt lww he has discharged his duties under this dee.rec. 
But it being suggested to the court that Galliher & Huguely. 
J1w .• dP.~ire to present to the Stmreme Court of Appeals of 
Vir!rinifl, a petition for an appeal, it is further ordered that 
unon tl1e ex~eution by said Galliher & Hug·nely, Inc., within 
-fifteen day~ from entrv of this decree, or some one for them. 
before the Clerk of this Court, with i:;nrety approved by said 
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Clerk :of ·a bond in the penalty ·Of $1,000.00, con-
page 550} :ditioned according to law, that exec.ution of this 
dec.ree shall be -suspended for ninety days (90 
days) from the date of execution of ·said bond; and leave is 
granted for the Clerk of this Court to certify the original of 
-exhibit.s filed herein to the Clerk of the Supreme Court of 
.Appeals as a part of the record in this cause on appeal, in 
lieu. of certifying· copies thereof. 
page 551} Virginia: 
In the Clerk's office of the circuit court of said County ·of 
Greensville on the 20th day of June, 1942. 
I. .T. S. Wrenn, clerk of said circuit court of said county of 
Greensville,. do hereby certify that the fore going is. a true 
transcript of the record in the chancery suit wherein E. S. 
Fraher, and others, are complainants, ·and Emma Brown 
Fraher. and others, and Galliher & Huguely, Inc., are de-
fendants, lately pending· in said court. 
And I further certifY1 that due and legal notice of intention 
to apply for this transc.ript of the record in said.cause was 
given to counsel for complainants before said transcript was 
made out and delivered. 
Given under my hand this, the 20th day of June, 1942. 
J. S. WRENN, Clerk 
Stenographer's Fee for Transcript $301.50 
Fee for this record $136.00 
Total $437.50 
A Copy-T:cste : 
M. B. WATTS, C. C. 
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